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Alleged Violation of Law or Regulation as Basis for Disciplinary Action: 

“[T ]he  agency d id  no t charge  the  appe llan t w ith  v io la ting  its  s tandards  o f  
conduct; it cha rged  h im  wi th  speci fic  beha vior  that  it character ized as 
‘constitu ting  a conf lic t o f  in terest  and the acce p tance  o f a  g ra tu ity.’ . . . 
[T ]here  is  no  requ irem ent  tha t an  em p loyee  mus t  vio la te  a  spec ific  written  
pol icy be fo re  he  can  be  d isc ip line d  under [5  U .S .C. ] chap te r 75 .  The  so le 
c rite rion  under chap te r 75  is  tha t  the  adverse  ac tion  be  ‘fo r such  cause  as  
w ill  p ro m ote  the  e ffic iency o f th e  serv ice .’ See 5  U .S .C . §  7513(a ).” Fon tes  
v . Depar tm ent o f T ransporta tion , 51  M .S.P .R.  655 , 663  (1991)  

“No th ing  in  law o r  regu la tion  requ ires  tha t  an  agency a ffix a  lab e l to a 
charge  o f m isconduct. If it so  chooses, it m ay s im p ly describe  ac tions  tha t  
constitute  m isbeh avior  in  a  na rrat ive form , and h ave i ts  d isc ip line 
sus ta ined  if the  e fficiency o f the  serv ice  su ffe rs  because  o f the 
m iscond uct .” O te ro  v. U .S.  Posta l Se rv ice , 73  M .S.P .R.  198 , 202  (1997)  

“The  appe llan t  furthe r asserts  tha t the  agency d id  no t estab lish  tha t he 
v io la ted  any s ta tu te  o r spec ific o ffense  listed  in th e  agency’s  tab le  o f  
pen alties.  The  agency,  how ever, n e ither charg ed  nor fo und  the  appe llan t 
gu ilty o f v io la ting  any  sta tu to ry p rovision  o r agency re gu lation . Instead , it 
p rop erly  describ ed  the  appe llan t’s  m iscond uct , p roved  it, and  es tab lished  
tha t  the ad verse ac tion  was  ‘fo r such  cause  as  w ill p ro m ote  the  e ffic iency 
o f the  se rvice .’” Lev ick  v. Depar tm ent o f  T reasu ry, 75  M .S.P .R.  84 , 90  
(19 97). 

“[T ]he  appe llan t a rgues tha t . . . the  agency fa iled  to  c ite a  regu lation  tha t 
was  v io la ted  by  h is  behav io r  [m isuse  o f governm en t  resources ]  .  .  .  .  W e 
find  no error  in  the adm in is tra tive  judge ’s  an a lysis o f this ch arge , ho w eve r. 
.  .  .  [I]t  is  im m ate ria l tha t th e  agency d id  no t c ite  a  partic u la r regu la tion , 
beca use  the im pro priety of  m isus ing  agency p roperty  is  obv ious  and  need  
no t  be  addressed  specifica lly in re gu lation s.” B ro w n  v. Depar tm ent o f A ir 
Fo rce, 67  M .S.P .R.  500 , 506  (1995)  

“Here ,  as to  the  charge  o f sexua l ha rassm ent,  the  agency has  no t a lleged  
any  even ts  o f se xu a l ha rassm ent for w h ich  it ha s  no t  a lso  a lleged  a  
v io la tion  o f  5 C .F .R .  §  2635 .101 (b)(13) .  Th erefore,  if  the ag ency can  prove 
tha t  the  appe llan t  com m itte d  sexua l hara ssm ent, it w ill have  au tom atica lly 
p roven  tha t he  v io la ted  §  2635 .101(b )(13), and thu s the  alleg ed  reg u latory 
v io la tion  m erges into  the  charge  o f se xu a l ha rassm ent. S im ilarly , as to  the 
charge  o f co nduct unbecom ing  a  federa l em p loyee ,  the  agency has  no t  
a lleged  any  even ts  constitu ting  a  v io lation  o f §  2635 .101(a ) fo r w h ich  it ha s 
no t  a lso  a lleged  conduct unbecom ing  a  federa l em p loyee .  There fo re ,  if 
the  ag ency p rov es tha t the  ap pe llan t violate d  on e  of the  14  ge neral 
p rinc ip les co n taine d  in §  26 35 .10 1(b),  it w ill have  au tom atica lly  p roven  tha t  
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he engaged  in  conduct unbecom ing  a  federa l em p loye e , and  thus the 
cond uct unbecom ing  charge  m erges  in to  the  a lleged  regu lato ry v io lation .” 
Sch ifano  v . Depar tm ent of V e tera ns A ffairs, 70  M .S.P .R.  275 , 281  (1996)  

Nexus to the Efficiency of the Service: 

“Rea l  o r a ppare n t con flic ts  o f  in terest are job re la ted, and ca n eng end er  
sanc tions  aga inst an  em p loye e . Weston v. Department of Housing and Urban 
Development, 724  F .2d  943 , 949 (Fed . C ir. 19 83).” Fer rone  v. Depar tm ent  
o f Labor, 797  F .2d  962 , 965  (Fed . C ir. 1986)  

“[S ]om e tim es  the  v io la tion  o f e th ica l s tandards  in  c iv ilian  em p loym ent  
cases  is  so  egreg ious  as  to  speak  fo r  itse lf and  the  nexus be tween the  
o ffenses an d the  ad ve rse  ac tion  is thu s e stab lish ed .” W ynne  v. Un ited  
S ta tes, 618  F .2d  121 , 124  (C t . C l. 1979)  

“T here  a re  som e o ffenses, such  as the ft of go ve rnm en t prop erty an d 
fa ls ifica tion  o f governm ent  records , wh ich  m ake  a  nexus  be tween the  
fo rb idden conduc t and the  ef fic iency of  the serv ice ‘obv ious on the face of  
the  facts .’ Phillips v. Bergland, 586  F .2d  1007 , 1011  (4 th C ir. 1978); Hayes v. 
Department of the Navy, 727  F .2d  1535 , 1539  &  n . 3  (Fed . C ir. 1984).” 
G onza lez  v. D efense Log is tics  Ag ency, 772  F .2d  887 , 889  (Fed . C ir. 1985)  

“The  appro pria teness  o f a  partic u la r p ena lty is  a  separa te  and  d is tin c t 
ques tion  from  tha t o f whe ther  the re  is  an adeq uate re la t ionsh ip or  ‘nexus’  
be tw een the  g rounds fo r an  adverse  action  and  ‘the  e fficiency o f the 
serv ice .’  W h ile  the  e ffic iency o f the  serv ice  is th e  u ltim ate  crite rion  fo r 
de te rm in ing  bo th w hethe r any d isc ip lina ry  action  is  war ran ted  and  whether  
the particular pena lty m ay b e  susta ined , those  de term ina tion s  a re  qu ite 
d is tinct and  m ust be  separa te ly considered .” G oode  v. D efense Log is tics  
Ag ency, 31  M .S.P .R.  446 , 449  (1986)  

“A n  appe llant ’s  sat is factory  per form ance  and the lack  o f ev idence  showing  
tha t h is  o f f-duty  conduct  was p ubl ic ized do es not  rebu t  the in ference 
a ris ing  from  the re la t ion be twe en h is  m iscond uct  and the ag ency’s 
m iss ion ; the  agency n eed  no t dem onstra te  a  specific im pact on the 
appe llan t’s  job  perfo rm ance  and  the  e ffic iency o f  the  se rv ice  be fo re  tak ing  
ac tion  against  h im . . .  .  N or  is  the ag ency nece ssar ily  requ ired to  produce 
ev iden ce  exp lic itly  dem onstra ting  tha t an  em p loye e ’s  o ff-du ty  conduct  
adverse ly  im pacts  on  the  e ffic iency o f th e  serv ice ; o therw ise  agencies 
wou ld  have  to  awa it ac tua l  im pa irm ent o f se rvice  efficien cy b e fore  tak ing 
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ac tion , w h ich  w ou ld be  co n trary to  the  pu b lic inte res t.” Schum acher v .  
U nited S tates Posta l Se rv ice , 52  M .S.P .R.  575 , 579-80  (1992)  

“In  support o f h is con ten tion  tha t  the  adm in is tra tive  judge  e rred  in  find ing 
tha t  d isc ip lina ry a ction  w ou ld  p rom ote the  e fficiency o f the  se rv ice , the 
appe llan t . . . as serts  that  it wo uld not  prom ote the ef fic iency of  the serv ice 
to  rem ove  an  em p loye e  w hose  tw o  m ost re cent perfo rm ance  appra isa ls 
were  ‘outs tand ing. ’  .  .  . A l thou gh the app ellant ’s  condu ct  m ay not  have 
a ffec ted  h is  perfo rm ance  ra tings, w e  concur in  the  adm in is tra tive  judge ’s 
find ing that the  appe llan t’s m isconduct inte rfe red  w ith o r adverse ly a ffected 
the  agency’s  m iss ion . . . . [I]f the  agency w ere  unab le to  ensu re  tha t its 
invest igat ive  records  w ou ld  no t be  re leased  to  the  pub lic ,  it wou ld  have  a  
se rious  im pa ct on  its ab ility to  perform  its a ss igned  fun ction s.” C la rk  v .  
Equa l Em p loym ent  O pportun ity  Com m iss ion , 4 2 M .S .P .R . 467 , 475-76  
(1989)  

“[W ]e  w ill no t fo rce  H U D  to  con tinue  em ployin g  a  ‘s lum lord ’ in  a 
respons ib le  pos ition  un til  it can  p rove , by  the  cum bersom e m ethods  o f  
litiga tion , wha t ough t  to  be  obv ious  -- tha t the c red ibi lity and  ef fect ivene ss 
o f  the  departm ent a re  underm ined  by s uch  d iscord ance  be tw een  pub lic 
du ty an d  priva te conduct.” W ild  v . Depar tm ent o f  H ous ing  and  Urban  
Deve lopm en t, 692  F .2d  1129 , 1133  (7 th  C ir. 1982)  

“[C ]om m iss ion  o f a  crim e  does  no t necessarily  re flec t on  the  hones ty  o f an  
ind iv idua l vis a  vis h is em p loym ent.” G am ble  v. Un ited  S ta tes  Pos ta l  
Se rv ice , 6  M .S .P .R.  578 , 581  (1981)  

Nexus betwee n the acceptance  o f a  b ribe  and  the  e ffic iency o f  the  se rv ice .  
M idd le ton  v. D epa r tm ent  o f Just ice , 23  M .S.P .R.  223  (1984)  

Acce ptance o f  food ,  trave l, and  lodg ing  from  an  agency g ran tee , by  an  
em p loyee res ponsib le for m on ito rin g  agency g ra n ts , re flected  nega tive ly 
on  the  agency a nd  underm ined  agency’s  con fidence  in  the  em p loye e ’s 
integ rity. K rbec  v. Depar tm ent o f T ransporta tion , 21  M .S.P .R.  239 , 242-44  
(1984), a ff’d , 770  F .2d  180  (Fed . C ir. 1985)  (Tab le )  

“The  susta ined  charge  o f co n flict o f inte re s t has  a  d irec t  im pac t upon  
appe llan t’s  responsib ilities  and  the  pub lic tru st. The  charge  o f fa ls ifica tion 
[o f  the  appe llan t’s  financ ia l d isc losure  report]  is  inheren tly  destruc tive  o f  
the  ag en cy’s  fa ith  in  an  em p loyee ’s  tru stw orth iness  and  honesty, essen tia l 
e lem ents  in  the  re la tionsh ip o f an  em p loyer and  em p loyee .” Conne t t v .  
Depar tm ent o f  N avy, 31  M .S.P .R.  322 , 327-28  (1986), a ff’d , 824  F .2d  978  
(Fed . C ir. 1987)  (Tab le )  
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“Book’s dem ons tra ted  lack  o f  trustwo r th iness [ i.e., h is  uno ffic ia l use  and  
unau thorized po sse ssion  of ag en cy p rop erty] is d irectly connected  to  h is 
job  pe rform ance  an d  po sition  as  po stm aste r.” Book  v. Un ited  S ta tes 
Po sta l Se rv ice , 675  F .2d  142 , 161  (8 th  C ir. 1982)  

“ Inasm uch  as  go ve rnm en t  reg ulat ion s clea rly pro vide  that frequ en t flyer 
m iles derived  from  o ffic ia l trave l are  governm ent property, see  [the  Federa l  
T rave l R egu lation  (F T R ), a t] 41  C .F .R .  §  301-1 .103(f)(1 ) [m oved to  §  301-
53 .1  o f  the  FTR  on  Apr il 1 , 1998  (63  Fed. Reg. 15 ,970 )], the re  can  be  no  
doub t bu t  tha t d isc ip line  based  on the susta ined  charge in  th is  case 
p rom otes the  efficiency o f the  se rvice .” L ew in  v. D epa r tm ent  o f Just ice , 
74  M .S .P .R.  294 , 299-300  (1997)  [Note: Th e N at iona l  D efense 
Au thor iza tio n  Ac t  fo r F isca l Year 2002  (P ub . L . 107-107) lifted  the 
re stric tion  on  em p loyees’  personal  use of  prom ot iona l  item s, such as 
frequen t flye r m iles, ea rned  wh ile  on  o ffic ia l  G overnm ent  trave l.  The  FT R 
was  am ended  accord ing ly  on  Apr il 12 , 2002  (67  Fed. Reg. 17946-17947).] 

“[T ]he  record  does  no t support  the  agency’s  represen ta tion  . . . tha t the 
im pact  o f the  lette r  [ev iden cing a co nf lic t  o f inte rest o r apparen t co n flict o f 
in terest] on  the  agency’s  ab ility to  perfo rm  its m iss ion  w as [‘]de vasta ting .[’]” 
D elov ich  v. Depar tm ent o f Labor, 19  M .S.P .R.  155 , 156  (1984)  

“[T ]h e a pp ella nt  is  a  m e m b e r o f  th e S e nio r E xe cu tiv e S e rv ic e  (S E S ).  A n  
age ncy  m ay ta ke  an  adverse  action  aga inst an  S E S  em ploye e  on ly fo r 
m iscond uct , neg lec t o f du ty ,  m a lfeasance , o r fa ilure  to  accep t a  d irected 
reass ignm ent or to  ac co m pany a  po sition  in a  tran sfe r of  func tion .  See 
5  U .S .C . §  7543(a ). . .  . [T ]he ap pel lant ’s  v io la t ion of  the ag ency’s 
regu la tions  constitute d  m isconduct. See 38 C .F.R.  §§ 0.735-10(a)  [‘Ea ch 
Depar tm ent o f Ve te rans  A ffa irs  em p loyee  sha ll be  expec ted to  serve 
d iligen tly, loya lly, and  coopera tive ly; to  exe rc ise  courtesy a nd  d ign ity; and 
to  conduct h im se lf o r h erse lf, b o th  on  and  o ff d u ty, in  a  m anner  re flec ting  
c red it upon  h im se lf o r he rse lf and  the  De pa rtm en t o f Ve terans  A ffa irs’], 
10 (b )(4 ) [‘A n  em p loye e  sha ll avo id  any a ction  w h ich  m igh t resu lt in, o r 
crea te  the  appearance o f  los ing  com ple te  independence  o r im partia lity’], 
10 (e )  [‘[M ]anagem ent and superv isors shall encou rage the go od con duct  
o f em p loyees  by s e ttin g  the  exam ple , by d ea ling  w ith  them  cons idera te ly 
and  im partia lly, and  by  sh ow ing  sinc ere c once rn  fo r them  as ind ividua ls’], 
18  [‘A n  em p loyee  sha ll no t engage in c rim ina l, infa m ous, d ish onest, 
im m ora l,  o r n o to rio us ly d isg ra ce fu l conduct, o r o ther conduct unbecom ing 
a  Federa l em p loyee  or p re jud icia l to th e  G overnm ent’], 21 (l)  [‘Em p loyees  
m ay  no t v io la te  the  re qu ire m ents  o f C iv il Serv ice  law,  ru les,  regu lat ions,  
po lic ies and  s tandards  adm in is te red  by  o r  sub ject to  the  ju risd ic tion  o f the 
C iv il  S ervice  C om m ission  (5  C .F .R . 5.4 )’] (19 93).” G ores  v. Depar tm ent  
o f Ve tera ns A ffairs, 68  M .S.P .R.  100 , 121  (1995)  
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Uncontes ted  charges  aga inst adm inistra tive  law  judge  (A LJ) tha t he  used  
h is  governm ent  o ffice for com m erc ia l d isp lay and sa le o f  jewe lry  and  
c lo th ing  and  abused  h is  pos ition  by  so lic iting  subord ina tes to  accep t h is 
com m erc ia l  o ffe rs  constitu ted  “g ood  cause” fo r d isc ip lina ry  action  w ith in 
the  m ean ing  o f  5 U .S .C .  §  7521 , under wh ich  an  em p loy ing  agency  m ay  
take  d isc ip lina ry  action  aga inst an  A LJ  on ly fo r g ood  cause  estab lished 
and de te rm ined  by the  M erit Sys tem s Pro tec tion  Board  on  the  record  a fte r  
opportun ity  fo r hearing .  Soc ia l  S ecu rity  Adm in is tra tion , Depar tm ent o f  
Hea lth  and  Hum an Services  v. Pu cc i, 27  M .S .P .R.  358  (1985)  

Charges and Proof: 

“The  agency d oes  no t m eet its b urden  o f p roo f by m ere ly asserting  tha t 
appe llan t v io la ted  the  s tandards  o f conduc t.  Agency  charges  and  
speci fica tions do  no t constitute e vidence .” T rachy v. D efense 
C om m unications A gen cy, 18  M .S.P .R.  317 , 323  (1983)  

“[M ]ere  ch arge s w ithou t m ore  a re  no t su fficien t to  estab lish  v io lation  o f the 
pub lic  trus t.” Burne tt  v . U .S . So ld ie rs ’ and  A irm en ’s  Hom e, 1 3 M .S .P .R . 
311 , 314  (1982)  

W hen  an  agency charges  an  em ploye e  w ith a  crim e, it m ust p rove  the 
e lem ents  o f  the  c rim e.  M essersm ith  v . G enera l Services Adm in is tra tion , 
9  M .S .P .R.  150 , 157  (1981)  

“[I]f  the cha rge in  th is  case ha d bee n .  .  .  the un author ized use  of  
governm ent  p roperty fo r the  purpose  o f persona l ga in ra ther than  the 
m isuse  or abuse  o f governm ent property ,  the  agency wou ld  have  been  
requ ired  to  p ro ve  bo th  unau thorized  use  and  a  purp ose  o f persona l ga in 
as elem ents o f the  ch arge .” D iaz  v. Depar tm ent o f A rm y, 56  M .S.P .R.  415 ,  
420  (1993)  

“If an  agency charges  an em p loyee  w ith w illfu l or  inte n tion a l m isconduct, 
then  the  agency m ust p rove  w illfu llne ss  o r in ten t fo r its c harge  to  be 
susta ined .” Baracker  v . Depar tm ent o f  In te rio r, 70  M .S .P .R.  594 , 599 
(1996)  

“A ppe llan t’s  con ten tion  tha t  th e a ge nc y w a s re qu ire d  to  p ro ve  appe llan t’s 
s tr ike  ac tivi ty ‘be yon d a  reasona ble dou bt ’  is  untenable.  Th e adve rse 
action  appea l p ro cess is  no t  a  crim ina l p ro ceed ing . U nder th e  p ro v is ions 
o f 5  U .S .C.  7701(c )(1 )(B) ,  the  agency  m us t suppo rt its  ch arg es  by a 
prepond erance  o f  the  ev idence  [i.e.,  tha t degree  o f  re levan t ev idence wh ich 
a  reasonab le m ind,  cons ide ring  the  record  as  a  w ho le, m igh t accep t as 
su fficien t to  support the  conclus ion  tha t th e  m atte r a sserte d  is  m ore  like ly 



6


to be  true  than  no t true ]. The  agency’s  burden  o f p roo f is n o t a ffected  by 
the  fact tha t  the  ac tion  wh ich  se rves  as a  bas is  fo r  the  charge  is  a lso  a  
v io la tion  o f a  c rim ina l  s ta tu te . Chisholm v. DLA, 656  F .2d  42  at 4 8  n. 1 1  (3rd 
C ir. 19 81).” Per ron  v. Depar tm ent o f T ransporta tion , 16  M .S.P .R.  382 , 388  
(1983)  

“[W ]e  find  tha t the  adm in is tra tive  judge  e rred  by  charac te riz ing  the  charge  
as  one  invo lv ing  a  v io la tion  o f th e  sta tu to ry  p ro vis ion  [coverin g  the  m isuse 
o f  a  govern m ent veh ic le ], 3 1  U .S .C . §  1349(b ), b ecause  the  agency’s 
charge  [o f m isu se  o f a  governm ent ve h icle  tra iler] w as  no t based  on  the  
sta tuto ry  p rov ision .” E ls  v .  D epartm ent of A rm y, 82  M .S.P .R.  27 , 31  (1999)  

“T he  fin a l charge  aga inst the  appe llan t is th a t during  a  m eeting  w ith a n 
age ncy equa l em p loym ent opportun ity  (EEO ) counse lo r  to  d iscuss  an  equa l  
em p loym ent  opportu n ity  com pla in t file d  by the  appe llan t, th e  appe llan t 
d isc losed  con fiden tia l in fo rm ation  to  the  counse lo r regard ing  her 
subord ina tes  .  .  .  in  v io la tion  o f  the  Pr ivacy Ac t and  5  C .F .R.  §  297 .401 .  . 
. . O n  rev iew , the  ap pe llan t arg ues tha t the  ag ency’s c harge  req u ired  tha t  
it p rove  tha t  the  appe llan t v io la ted  the  Pr ivacy Ac t and  the  c ited  regu la tion  
and  tha t  the  agency  fa iled  to  do  so . . . . T he  ag ency c oncludes, how eve r, 
tha t the  ch arge  w as u nau tho rized  disc losure a nd  did  no t req u ire  p roo f o f  
v io la tion  o f  the  p rov is ions  c ited  in  the  charge .  .  .  . Based  on  our  rev iew o f  
the  charge ,  w e  agree  w ith th e  appe llan t. . . . If v io la tion  o f  the  Ac t and  the  
regu la tion  c ited  by  the  agency were  no t part o f the  charg e , th e ir in c lus ion 
in  the  p roposa l no tice  w ou ld  be  superfluous. See James v. Department of the Air 
Force, 73  M .S.P .R.  300 , 303  (1997)  (in  reso lv ing  the  issue  o f how charges  
shou ld  be  co nstrued ,  the  s tructure and languag e in  the proposal  notice 
m ust be  ex am ined). M oreo ve r, if the  A ct and  reg u lation  w ere n o t in teg ral 
to  the  charge ,  the re  wou ld  be  no th ing  in  the  p roposa l no tice  iden tify ing  what  
m ade  the  appe llan t’s  particu la r d isc losure  unau thorized .  .  .  .  [H ]aving  
charged  th e a pp ella nt w ith  vio la tin g  th e P riva cy A ct a nd  5 C .F .R .  § 
297 .401 ,  the ag ency is  required to  prove  the  e lem en ts  o f  the  ac t and  
reg u lation .” G ill  v . D epa r tm ent  o f  D efense, 92  M .S.P .R.  23  (2002)  

“W e  find  tha t  the  adm in is tra tive  judge  m isconstrued  th is  charge .  The  
age ncy d id  no t  charge  the  appe llan t w ith e ngag ing  in c onduct tha t w as 
‘une th ica l, im m ora l[,] or  ind ecen t.’  Instead,  the no tice  o f p roposed  rem ova l  
charged h im  w ith  conduc t  ‘tha t  can be construed as  be ing  une th ica l, im m ora l[,] 
o r  indecen t.’  .  .  . Thus , by  na tu re  o f  the  language  o f  the  no tice  o f p roposed  
rem ova l, the  agency shou ld  no t have  been  requ ired  to  show tha t  the  
appe llan t’s  m isconduct was  une th ica l, im m ora l, or  ind ecen t, m ere ly tha t the 
appe llan t’s  ac tions cou ld be  co nstrued  as  su ch .” M artin  v .  Depar tm ent o f  
A i r Force , 67  M .S.P .R.  309 , 312  (1995)  
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Notice of Rule Allegedly Violated: 

A m ong  the  facto rs  considered  in e va lua ting  the  reasonab leness  o f an 
agency-im posed pe na lty is “the  clarity with w hich  the e m ploye e w as on 
not ice  of a ny ru les  tha t were v iolated  in co m m itting  the  offense , or h ad 
been warned  abou t  the  conduc t  in  ques tion .” Dou g las  v. Ve te rans  
Adm in is tra tion , 5  M .S .P .R.  280 , 305  (1981)  

“[T ]he  agency p ro perly  considere d  the  facto rs  re levan t to  th is  case . In  th is 
instance  the re levan t  factors  we re  the  c la rity o f the  agency’s  con flict o f 
in terest  regu la tions  and  whether such  regulat ions pu t appe llant  on not ice 
o f  the  im proprie ty  o f behav io r  lead ing  to h is rem ova l.” Lave lle  v .  
D epa r tm ent  o f A i r Force , 9  M .S .P .R.  234 , 235  (1981)  

“ [L ]ack o f no tice  o f  a  regu la tion  a lleged  to  be  v io la ted  is  m ore  appro pria te ly 
cons idered  as  a  m itiga ting  facto r ra ther than  a  de fense  to  the  charge .” 
Fa ite l  v . Ve te rans  Adm in is tra tion , 26  M .S.P .R.  465 , 468-69  (1985)  

“T here  is  substan tia l ev idence  on  reco rd  tha t the  ch arge s w ere v ery 
ser ious,  tha t  S tanek ignore d  vario us  w arn ings  and  re prim ands  by h is 
su perviso rs reg ard ing  h is u nau thorize d  activities  and , there fo re , tha t an 
add itiona l reprim and  or suspension  w ou ld  be  ins u fficien t to  de ter S tanek 
from  rep ea ting  his c onduct.” S tanek  v. D epa rtm ent o f T ra nsporta tion , 
805  F .2d  1572 , 1580  (Fed . C ir. 1986)  

“[H ]er  m isuse  [o f a  governm ent com pute r and  p rin te r, and  e-m a il], wh ich 
was  repea ted  and  flag ran t, con tinued  over m ore  than  a  one-year p erio d 
desp ite  d ifferen t typ es  o f p rogress ive  w arn ings to  cease  the  m isuse ,  i.e., a 
ve rba l ord er, an  E-m a il  m essage  from  her  superv iso r, a  w ritten  counse ling , 
and  the  fourteen-day suspension . . . . M oreove r, even  though  the  
a rb itra tion  dec is ion can ce led  the  su sp ension , it do es n o t warran t 
m od ifica tion  of  the ad m in is tra tive judge’s  find ing that  the ag ency’s  re liance 
upon  the  suspension  was  p rope r to  the  exte n t tha t it sh ow ed tha t the 
appe llan t wa s on no tice,  prior  to  Ju ly 1 ,  1994,  that  her  m isuse  o f the 
com pute r wou ld  no t be  to le ra ted  and  tha t desp ite  a ll warn ings  to 
d iscon tinue  he r m isco nduct, sh e  pe rsisted .” R ush  v .  Dep t . o f A i r Force , 69 
M .S.P .R.  416 , 418-19  (1996)  

“The  appe llan t  a lso  c la im s tha t, w h ile  he  w as  aw are  o f th e  re gu la tions 
p roh ib iting  such  use , there  w as in th e  G uam  o ffice  an  uno ffic ia l po licy 
a llow ing  persona l use  o f frequen t flye r m iles  accru ed  based  on  o ffic ia l 
trave l and  tha t,  the re fo re , he  was  no t on  no tice  tha t such  use  w as, in fa ct, 
p roh ib ited .  Spec ifica lly ,  the  appe llan t claim s tha t he  relied  on  [his super-
v isor ’s ] s ta tem en t  to  h im  tha t  the  m iles  he acc rued  were  h is  to  use .  Even  
if  [h is  superv iso r]  m ade  such  a s ta tem en t  [wh ich  h is  superv iso r den ied 
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hav ing  m ade ],  the ap pel lant ’s  re liance  on i t could not  just ify  h is  act ions.  
See, e.g., Fuqua v. Department of the Navy, 31  M .S .P .R . 17 3 , 17 7  (19 86). 
M oreo ve r,  w e  are  no t persuaded tha t som eone a t  the  appe llan t’s  g rade  
leve l w ith  h is  ye ars  o f exp erience  in la w  en forcem ent w ou ld  accep t w itho u t 
ques tion  the  tru th  o f  such  a  sta tem ent, even  if m ade, in th e  absence  o f any 
w ritten  support fo r it and  in v iew  o f the  m any b u lletins  se tting  fo rth  the 
governm ent-w ide  prohib ition,  .  .  . o f  which he w as adm it ted ly aware .” 
L ew in  v. D epa r tm ent  o f Just ice , 74  M .S.P .R.  294 , 301  (1997)  

“For the  reasons  sta ted  be low , how ever, w e  find  tha t  the  appe llan t knew a t  
the  tim e he  used  the  com pute r  tha t  th is  use  was im proper. F irst, w e  no te 
tha t  the ap pel lant  ho lds a  superv isory program  analyst pos ition  a t  the  G M -
14  leve l, and  tha t  the  incum bent o f such  a  pos ition  is  un like ly  to  be  ignoran t  
o f the  ag ency’s g eneral p roh ibit ion  on  us ing  official pro perty for perso na l 
bus iness.  Second ,  the  record  shows tha t ano ther em p loyee  who  was  
found  to  have  used  the  com pute r  fo r bus iness  o ther  than  tha t o f  the  agency  
s ta ted , dur ing an  agen cy investiga tion  o f  the  appe llan t’s  case ,  tha t  the  
appe llan t ha d  au tho rized  pa rt o f  th is  usage , and  the  appe llan t was  reported  
by one  o f h is  subord ina tes  to  have sa id that  he thou ght  th is  author ized 
ac tivi ty, wh ich conce rned the em ployee’s  nava l reserve unit, wa s proper  
‘beca use  it wa s governm ent  re la ted.’  In  add ition,  accord ing to  the ag ency 
invest igat ive  report, one  o f the  appe llan t’s superv iso rs  s ta ted  tha t he  had  
d iscussed  the  ‘po licy abou t us ing  governm en t owned equ ipm en t  fo r  
governm ent  w ork  on ly . . . genera lly w ith [the  appe llan t] on  a  num ber o f  
occas ions;’ and  tha t he  had  ques tioned  the  appe llan t’s  use  o f  the  com pute r  
to  type  a  com p la in t abou t agency  m anagem en t, bu t  ‘le t  the  m atte r d rop ’  
a fte r  the ap pel lant  c la im ed the use w as app ropr ia te.  W e bel ieve these 
s tatem ents, whose  accuracy  the  appe llan t has  no t den ied , ind ica te  tha t the 
appe llan t knew tha t uses  o f  the  com pu te r  w h ich  w ere  no t governm ent-
re la ted  w ou ld not  be proper .  Fur therm ore, a lthou gh the record does no t 
show the  da tes  on  w h ich  the  conversa tion s  described  above  occurre d , the 
sh ort  tim e  be tween the  da te  o f  the  appe llan t’s  m os t  recen t  im proper use  o f  
the  com pute r and  the  da te  on  wh ich  the  agency d iscovered  th is  uses  
ind ica tes to  us tha t it  is  p robab le  tha t m ost o r a ll of the  conversa tion s took 
p lace  be fo re  the  appe llan t  s topped  us ing  the  com pute r  fo r h is  persona l  
bus iness.  Th ird ,  the  record  shows tha t  the  appe llan t’s  superv iso r  to ld  the  
inves tiga to rs  tha t  the  appe llan t, on  be ing  in fo rm ed  tha t h is  persona l  
docum ents had be en  disco ve red  in the  co m pu ter’s m em ory,  responded  by  
saying  tha t he  had  had  persona l p rob lem s , and  tha t he  had  no t  used  the 
com pute r  in  th is  m anner  fo r a  long  tim e.  W hen the  superv iso r po in ted  to 
an  en try  wh ich  ind ica ted  tha t som e o f  the  appe llan t’s  persona l use  had  
occurred  on ly 36  da ys be fore  the  da te  on  wh ich  th is  conversa tion  occurred ,  
the  appe llant  is  repor ted to  have s tated,  ‘I can take care of  that ,’  to  have 
used  a  com pute r te rm ina l in  the  room  in  wh ich  the  conversa tion  took p lace 
to  erase the en tire  set o f  docum ents, and to  have  s ta ted ,  ‘There ,  it’s  gone ,  
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now  w ha t do  you  have? ’  The  appe llan t has  adm itted  hav ing  e rased  the  
docu m ents, and  apparen tly  has no t den ied  m aking  the  sta tem ents  h is 
superv iso r  a ttr ibu ted  to  h im .  These  ac tions  and  s ta tem ents  do  no t appear  
to  be  consiste n t w ith th e  appe llan t’s a lleg a tion  tha t he  was  unaware , a t the 
tim e he  was  us ing  the  com pute r fo r h is p ersona l bu s iness, tha t  th is  usage  
was  im p roper.” Lem m on  v. D epartm ent of A griculture , 23  M .S.P .R.  506 ,  
508-09  (1984)  

“[T ]he  appe llan t’s superv iso rs  adv ise d  h im  o f the ir perce ive d  con flict o f 
in terest  in  h is  continue d outs ide ph otographic  bus iness and the age ncy’s 
a rts  and  cra fts  p ro gra m . . . . [D ]esp ite  these  instru ctions  he  con tinued  h is 
p riva te  bus iness. . . . [T ]he  appe llan t sough t  lega l adv ice  regard ing  the  
presence  o f a  con flic t o f  in te res t  from  an  agency a tto rney  who was  
ass igned  to  the  base  where  he  wo rked .  How ever,  the  a tto rney  in fo rm ed 
the  appe llant  that  he wa s unab le to  prov ide h im  wi th  any gu idan ce,  s ince 
an  ad viso ry op inion  co u ld be  give n  on ly at the  req ues t o f  m anagem ent. 
Th us, desp ite  the  appe llan t’s  request, he w as una ble to  obta in  eth ics 
adv ice from  the  agency. M oreover, even  though  the  appe llan t’s 
su perviso rs knew  tha t  the  appe llan t had sough t  lega l adv ice and guidance 
regard ing  a  poss ib le  conf lic t of inte res t an d  tha t he  be lieve d  tha t the re w as 
none ,  the  agency d id no t in form  the  appe llan t un til a fte r h is  p roposed  
rem ova l  tha t  they  had  reques ted  and  rece ived  a  lega l  m em orandum  from 
the  agency a tto rney  wh ich  found  actua l an d  apparen t co n flict o f inte rest. 
Indeed ,  the m em orandum  set  for th  the necessa ry recom m endations  o r  
gu ide lines to  co rre ct the  s itua tion , sp ec ifying  tha t the  agency shou ld  no tify 
the  ap pe llan t in  pe rso n  an d  in w riting , if ne ce ss ary of  the con flic t o f  in terest  
and  the po ss ib le  rem edies; but ,  the ag ency  ignored  it.  Thus ,  it appears  tha t  
the  appe llant  never  received not ice  tha t he  was  in  v io la tion  o f  the  agency  
regu lation s.” F r ickey  v. Dep a rtm ent of A rm y, 61  M .S.P .R.  475 , 478-81  
(1994)  

“ [S] ince  the  .  .  . appe llan t  rev iewed the  agency’s  s tandards  o f conduct on ly 
five  m on ths b efore  the f irst occa sion  on  w hich  he  us ed  the p ho toco pying 
m ach ine ,  it  fo llo w s  th at a pp ella nt  kn ew ,  o r shou ld  have  know n, th a t h is 
cond uct was  in  viola tion  of a gency re gu lations.” M oore  v. Depar tm ent o f  
A rm y, 32  M .S.P .R.  277 , 279  (1987)  

“W e  fu rther find  tha t appe llan t was  p rov ided  ac tua l no tice  o f  the  regu la tion  
under  w h ich  he  w as  charg ed . T he  agency in troduced ev idence  tha t on  
S ep tem ber  13 , 1973 , appe llan t w as  g iven  a  copy o f [h is  agency’s 
S tandards o f Em p loyee  R espo nsib ilities  and  C ond uct regulat ion]  for  which 
he  w as requ ired  to  s ign . Appe llan t adm itted  rece iv ing  and  s ign ing  fo r  the  
regu la tion  bu t den ied  hav ing  re ad  it p rio r to  the  a lleged  m isconduct. W e 
find  tha t appe llan t’s  acknowledged rec e ipt of the  reg u lation  se ve ral ye ars 
p rio r  to  the a llege d m iscond uct cons titu ted  ac tua l and  tim e ly  no tice  and  tha t  
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any failure  by a ppe llan t to  fam ilia rize  h im se lf w ith  the  regu la tion  am ounted  
to  lack  o f due  d iligence .” Sanchez  v. Depar tm ent o f  Justice , 14  M .S .P .R .  
79 , 82  (1982)  

“In  as se ssing  the a pp rop riaten es s o f a pe na lty,  th e B oard m ay a lso 
cons ider  the  c la rity  w ith  wh ich  an  em p loyee  was  on  no tice  o f ru les  wh ich 
were  v io lated  in c om m itting  the  o ffense . . .  .  In  the  p resen t appea l,  the  
ag en cy’s S tandards o f Em p loyee  Responsib ilities  and  Conduc t, wh ich  the  
appe llan t  rece ived when  he  began  w ork  w ith  the  agency in  1987 , exp lic itly 
p roh ib it the  accep tance  o f a  g ift o r fa vor from , o r a ny f inanc ia l invo lvem ent 
w ith,  an  inm ate.” Per rod in  v . Depar tm ent o f Just ice , 55  M .S.P .R.  407 , 413  
(1992)  

“[C ]on trary  to the  . . . find ing  tha t the re was  no  ev idence  to  show tha t  
appe llan t  had  been  specifica lly a dv ised  o f th e  po ten tia l fo r a buse  in 
[m isus ing  a  Governm ent a irp lane ], o r o f  the  poss ib le  agency a ction  shou ld 
abu se  occur, the  re cord  show s tha t appe llan t w as  pre sen ted  tw ice  ye arly 
w ith a  copy o f th e  agency’s  s tandard s  o f conduct and  accom panyin g  tab le 
o f pena lties.  Thus ap pel lant  was aw are of  the po ss ib le  range o f agen cy 
response  to  h is  m isbehav io r.” H edg ecock  v. Depar tm ent  o f A rm y, 20 
M .S.P .R.  333 , 336  (1984)  

“The  dec id ing  o ffic ia l fu rth er n o ted  tha t th e  appe llan t re ce ived  re gu la r 
tra in ing  re gard ing  the  very  e th ica l ru les  he  w as  charg ed  w ith  v io la ting , such 
tha t  h is  m isconduct cou ld  no t p laus ib ly  be  deem ed inadverten t o r  
unknowing .” S anders v . Depa r tm ent  o f Just ice , 65  M .S.P .R.  595 , 602  
(1994)  

“[H ]e  asserts  tha t he  w as  no t on  no tice  tha t h is  actions  w ere  w rong .  Ye t, 
the  record  es tab lishes tha t the  agency p roh ib ited  inspec to rs  from  hav ing  a  
d irect o r ind irect fina nc ia l inte rest tha t co n flicted  substan tially, o r appeared  
to  con flict substan tially, w ith  the ir du ties .  .  .  . The  em p loyee  handbook  
no ted  th is  p ro h ib ition , and  . . . [t ]he  agency tra ined  its  inspection 
em ployees,  inc lud ing  the  appe llan t,  in  cond uct  and  eth ics.” Reyno lds v .  
D epartm ent of A griculture , 54  M .S.P .R.  111 , 114  (1992)  

“[A ]ppe llan t s igned  a  m em orandum  ind ica ting  tha t he  had  read  and  
unders tood  the  ru les . . . u pon  h is  a rr iva l a t h is  new  po sition .” Baracker v .  
Depar tm ent o f  In te rio r, 70  M .S .P .R.  594 , 603-04  (1996)  

Appe llan t was  on  no tice  o f  the  con flic t, hav ing  been  to ld  he  had  60  days  to 
resolve  it o r e lse  be  sub ject to  d isc ip lina ry a ction . Schum acher  v . U .S .  
Po sta l Se rv ice , 52  M .S.P .R.  575 , 581  (1992)  
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“[E ]ven  if  the  code  is  vaguer  than  we  th ink ,  th is  wou ld  no t he lp  W ild ,  
beca use  h is  superio rs  warned  h im  for m ore  than  a  ye ar b e fo re  actua lly 
d ischarg ing  h im  .  .  .  .  Two years  o f explic it wa rn ings is  a  suffic ient  grace 
period .” W ild  v . Depar tm en t o f Hous ing  and  Urban Deve lopm en t, 692  F .2d  
1129 , 1131  (7 th  C ir. 1982)  

“[T ]he  standards  o f conduc t a re  la rge ly  a  m atte r o f com m on sense  and  
cover  an  area  fo r w h ich  em p loye es  m ust be  p resum ed to  know  the  la w .” 
Coons  v. D epa r tm ent  o f  N avy, 15  M .S.P .R.  1 , 4  (1983)  

A ge nc y’s  fa ilu re  to  fo llow its  regu la tions  requ iring  it  to  b ring  suspected  
e th ica l v io la tions to  the  em p loye e ’s  a tte n tion , and  requ iring  it to p ursue  the 
m atter w ith  its  des igna ted  agency ethics o ffic ia l, was  no t harm fu l p rocedura l  
e rro r because  agency’s  com p liance w ith  the regu lat ions w ould not have 
been like ly to  cause  the  agency to  reach  a  conclus ion  d ifferen t from  the  one 
it  reached . Cou gh lan  v. D epa r tm ent  o f A i r Force , 35  M .S.P .R.  230 , 232  
(1987)  

Public Trust: 

“[T ]h is  d ishones t conduct v io la ted 5 C .F.R.  §  2635 .101 (b)(1), wh ich 
p rov ides  tha t  ‘[p ]ub lic  serv ice  is  a  pub lic  trust, requir ing em ployees to  p lace 
loya lty  to  the Co nst itu t ion,  the laws and  eth ica l pr inc ip les  above  priva te 
ga in .’  By in ten tion a lly en te ring  inc orre ct info rm ation  on  the  [agency’s 
Federa l E xpre ss] a irb ill, appare n tly in  an  a ttem pt  to  avo id  de tec tion  [when  
send ing  persona l docum ents ], th e  appe llan t d id  no t p lace  loya lty to  e th ica l  
p rinc ip les  above  her  in te res t  in  p riva te  ga in .  There fo re ,  .  .  .  the  appe llan t  
engaged  in  d ishones t conduct in  v io lation  o f 5  C .F .R . §  2635 .101(b )(1 ).” 
M ann  v. D epartm en t  o f Hea lth  and  Hum an Services, 78  M .S.P .R.  1 , 11  
(1998)  

Appearance Issues: 

“A  de m oc racy is  e ffe ctive  on ly if  the  peop le  have  fa ith  in  those  who govern ,  
and  tha t fa ith  is  bound to  be  sha tte re d  w here  h igh  o ffic ia ls  and  the ir 
appo in tees engage  in  ac tiv ities  wh ich  a rouse  susp ic ions  o f  m a lfeasance 
and  co rrup tion .” Un ited  S ta tes  v. M iss iss ipp i Va lley  Genera ting  Co ., 364 
U.S . 520 , 562  (1961)  
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“The  charges  fo r wh ich  appe llan t was  rem oved  a re  se rious . Th is  Board  has  
sus ta ined rem ova ls  based  on  the  charge  o f c rea ting  an  appearance  o f  
conf lic t  o f in te re st. . .  . C re a ting the app earance o f a  conf lic t o f  in terest  
cons titu tes a ser ious breach  of  trust.  Th e G overnm ent  c lear ly  has an 
in terest  in  prohib iting such  condu ct, and in  ensur ing that  its age nts  and  
em p loyees  a re  no t com pro m ised  in  the  perfo rm ance  o f th e ir d u ties  as  a 
resu lt of a ny ou tside  influence s.” Coons  v. D epa rtm ent o f Navy, 15 
M .S.P .R.  1 , 5  (1983)  

“[T ]he  charg e  o f g iv ing  the  appeara nce  o f im pro prie ty  is  a  leg itim ate 
exerc ise  o f the  agency’s  au thority to  p roscribe  certa in  conduct as  a  m atter 
o f m anagem ent disc retion .” Ray fie ld  v . D epartm ent of A griculture , 13 
M .S.P .R.  444 , 449  (1982)  

“Fundam enta l fa irn ess  pre c ludes  d isc ip lin ing  an  em p loyee for condu ct  
un less he  o r she  shou ld  have  known it wou ld  appear  im p roper  to  a  
reasonab le  observer under the  c ircu m stances. . . . The  O G E  has 
recogn ized  tha t  ‘[a ]ppearance  ques tions  requ ire dec is ion s o n a  ca se -by-
case  bas is. . . .’ [O G E  In fo rm a l Adviso ry] Le tte r No .  86  [x ] 6 , June  23 ,  
1986 .” Spec ia l Counse l  v . N icho ls , 36  M .S.P .R.  445 , 455  (1988)  

C ond uct tha t does  no t invo lve  any a ctua l w ro ng fu l use  o f pub lic  o ffice 
fo r  pr ivate purposes m ay none theless create an ap pea rance of  such 
m isconduct. Burne tt  v . U .S . So ld ie rs ’ and  A irm en ’s  Hom e, 1 3 M .S .P .R .  
311  (1982)  

“Proo f o f an  appearance  o f a  con flict o f inte rest is insu fficien t w he re  the 
age ncy . . . ch arges the  em p loye e  w ith a n  actua l co n flict o f inte rest.” 
Fon tes  v. Depar tm ent o f T ransporta tion , 51  M .S.P .R.  655 , 664  (1991)  

“The  agency’s  fina l de c ision  lette r spec ifica lly based  the  rem ova l on  the  
g rounds  tha t  the re  was  a  rea l  con flic t be tween her  p riva te  in te res ts  (her  
husband ’s  pos ition  w ith  the  opera ting  con trac to r [o f the  agency in sta lla tion 
w here  she  w orked ]) and  her o fficia l du ties  as  adm inistra tive  o ffice r. . . . 
[T ]he  pres id ing  of fic ia l correct ly  foun d that  there had  been  no ev idence 
p resen ted  by  the  agency  tha t  any o f th e  appe llan t’s  dut ies as ad m in is tra tive 
o ffice r o r any dec is ion in  which she par tic ipated .  .  . or  with  respect  to  w hich 
she adv ised  wou ld  reasonab ly have  a  d irect and  pred icta b le  e ffect upon  the 
opera ting  co n trac tor w h ich  em p loye d  he r hu sb and. Nor w ill the  rec ord 
su pport  a  find ing of an ap pea rance of  a  conf lic t o f  in terest wh ich  requ ires  
a  show ing  tha t th e  perfo rm ance  o f o ffic ia l functions w ill  reasonab ly have  o r  
crea te  the  appeara nce  o f hav ing  an  e ffe ct on  the  ou ts ide  in te re st. S ince 
the  appe llant ’s  o ffic ia l func tions  d id  no t  invo lve  con trac to r nego tia tions  o r  
p lace  her  in  a  pos ition  w here  she  w ou ld  be  privy to  any in fo rm ation 
invo lv ing  nego tia tions  w ith  her husband ’s  em p loyer,  it canno t be  conc luded  
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tha t  pe rform ance  o f her o fficia l fun ction  w ou ld reasonab ly c rea te  an 
app earance  of h aving  an  effect on  ou tside  intere sts .” Lane  v. Depar tm ent  
o f A rm y, 19  M .S.P .R.  161 , 162  (1984)  

“[A ]ppe llan t’s  financ ia l  in te res t  in  the  sa le  o f the  V A  property to  [re la tives  o f  
a  co -worker]  -- due to  the  p rospect o f inte rest paym ents [from  them ] on  the 
loan  -- g ives  the  appearance  o f a  conf lic t  w ith h is o fficia l du ties  as  a  rea lity 
[s ic ]  spec ia lis t invo lved  in  the  sa le  o f V A  pro pertie s. T he  financ ia l 
re la tionsh ip  a lso  re su lted  in  the  appeara nce  tha t fa voritis m  or p re jud ice 
ex is ted  in  the  b idd ing  process for the  pu rch ase  of V A  pro perties.” M arle r  
v . D epartm ent of V e tera ns A ffairs, 58  M .S.P .R.  116 , 121  (1993)  

Disclosure of Waste, Fraud, Abuse, and Corruption: 

“[W ]e  no te tha t 5 C .F.R . § 2 635 .10 1(b)(11)  sets  for th  the eth ica l  
requ irem ent  tha t Federa l em p loyees  ‘sha ll d isc lose  was te ,  fraud , abuse ,  
and  corrup tion  to  appropria te  au thorities .’ W e  d iscern  no th ing  in th e 
regu la tion ,  how ever, tha t ca lls in to  question  the  .  .  . Board ’s  ho ld ing  in Walsh 
[v. Department of Veterans Affairs, 62  M .S .P .R.  586  (1994), aff’d, King v. Erickson, 
89  F .3d  1575  (Fed .  C ir. 1996)] re gard ing  se lf-im p lica tion . Accord ing ly, w e 
find  tha t, desp ite  the  requ irem ent o f 5  C .F .R.  §  2635 .101(b )(11), an  em ­
p loyee  cannot be  requ ired  to  m ake  a  d isc losure  tha t w ou ld im p lica te 
h im se lf o r he rse lf in w ron gdo ing .” Bar re tt  v . Depar tm ent o f  In te rio r, 
65  M .S .P .R . 18 6 , 20 1  (19 94), rev’d sub nom ., LaC han ce  v. E r ickson , 522  
U.S . 262  (1998)  

“No t on ly d id  [t]he  [appe llan t] a llow m isuse  [o f agency p roperty fo r pe rsona l  
ga in ]  to  occur, he  a ttem pted  to  concea l h is  knowledge  o f su ch  m isu se , in 
v io la tion  of  h is  ob l igat ion as a  superv iso r to p rev en t an d  rep ort it.” G oo tee  
v . Ve te rans  Adm in is tra tion , 36  M .S.P .R.  526 , 530 (1988), pe tition  fo r  rev iew 
d ism issed, 39  M .S.P .R.  495  (1989)  (Tab le )  

“The  Bo ard foun d that  M r.  M organ w as dere lic t  in  h is  du ty  by partic ipa ting  
in  and  fa iling  to  con tro l o r report the  im pro per a ctions  o f h is  subord inates.  
H is  invo lvem ent  w as  m ore than  tha t o f a  bys tander.  As  a  superv iso ry 
po l ice  o ffice r  M r.  M organ wa s respons ib le  bo th  to  upho ld  the  law and  to 
m a in ta in  appropria te  s tanda rds  o f perfo rm ance  and  in tegrity  am ong  h is 
subord ina tes. Brewer v. United States Postal Service, 647  F .2d  1093 , 1098  
(C t.  C l. 19 81), cert. denied, 454  U.S . 1144  (1982).” M o rgan  v . Depar tm ent  
o f the  A rm y, 934  F .2d  310 , 312  (Fed . C ir. 1991)  
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“[He ]  does no t a llege  tha t  such  purchases  w ere  w aste fu l, i.e., s ign ifican tly 
ou t of p rop ortion  to the  be ne fits reaso nab ly exp ected  to a cc rue .” S m ith v .  
D epartm ent of A rm y, 80  M .S.P .R.  311 , 316  (1998)  

“W ith respect to  the  appe llan t’s d isc losures regard ing  an  a lleg ed  con flict o f 
in terest  invo lv ing  a  fo rm er agen cy attorney,  the ap pel lant  m ay have h ad  a 
reasonab le  be l ie f  that  the form er em ployee w ho represen ted  a  taxpayer  
be fo re  the  agency v io lated  federa l eth ics  law s. See 1 8 U .S .C .  §  207 
(p roh ib iting  fo rm e r governm en t em p loyees  from  appearing  be fo re  federa l  
agenc ies  in  par ticu la r c ircum stan ce s). Ye t, ev en  if  the  form er e m ploye e 
v io la ted  these  laws , he  d id  so af ter  he le f t  the go vernm ent ’s  em ploy.  Th us,  
a lthough  the  appe llan t a lleged  tha t he  d isc losed  th is  v io la tion  to  the  D istric t 
D irec to r and d irected an other  age ncy em ployee to  repo r t  it  to  the agen cy 
Inspec to r  G ene ra l, such  d isc losures  were  no t p ro tec ted  by  the  W PA 
[W h is tleb lower Protection A ct] beca use  they d id  no t d isc lose  abuses by  
governm en t personne l. See Willis [v. Department of Agriculture], 141  F .3d  [1139 ]  
a t 1144  [(Fed  C ir. 1998)]  (‘The  W PA  is in tended  to  p ro tec t governm ent  
em p loyees who r isk  the ir own persona l  job  security  fo r  the  advancem ent  
o f  the  pub lic  good  by d isc los ing  abuses  by  government personnel’) (em phasis 
added).” Coons  v. D epartm ent of T rea su ry, 85  M .S.P .R.  631 , 640  (2000)  

Clearance of Conduct: 

“[A ]ltho ugh  he  d id  no te  h is  in te res t  in  the  p roperty to  the  agency by  
com p le ting  an  annua l d isc losure  s ta tem ent wh ich  was  approved  by  the  
Eth ics O ffice r, the  re cord  ind ica tes tha t th e  E th ics  O ffice r is  loca ted  in  an 
o ffice  abou t 150  m iles  aw ay, . . . and  there  is n o th ing  con ta ined  in  the  
s ta tem ent wh ich  wou ld  have  a le rted  the  E th ics  O ffice r th a t th e  land  w as 
n ew ly purchased or  wou ld otherwise have  iden tified the land  as t rust  
p roperty.” M offe r  v . Depar tm ent o f  In te rio r, 8  M .S .P .R . 45 3 , 45 7  (19 81), 
a ff’d  on  o ther g rounds, M offe r  v . W att, 690  F .2d  1037  (D .C. C ir. 1982)  

Em ployee re asonab ly b e lieved  h is  superv iso r h ad  au thority  to  appro ve  h is 
ou ts ide  em p loym ent. Van  Fossen  v. Depar tm ent o f Hous ing  and  Urban  
Deve lopm en t, 748  F .2d  1579  (Fed . C ir. 1984)  

Under  agency’s  p ro cedure s, on ly a n  e th ics  o ffic ia l cou ld  approve  ou ts ide  
em p loym ent. C urr ie  v . Depar tm ent o f Hous ing  an d  U rban  Deve lopm ent, 
21  M .S.P .R.  720  (1984)  

Confidentiality of Ethics Advice: 
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“Respondent a lso  no w  ob jec ts to the  tes tim ony o f the  B ase  lega l office r as 
p riv ileged  in fo rm ation .  Th is  w itness  had  adv ised  responden t h is  se rv ing  as  
a  de lega te  [a t po litica l  party  conven tion s] w as  proh ib ited  [by th e  H atch  A ct]. 
Respondent’s  c la im  tha t he  and  the  Base  O ffice r were  in  an  a tto rney-c lien t  
re la tionsh ip  a t the  tim e  has  no  support in  the  record  and  is con tra ry to  the 
ev iden ce  tha t  the  lega l o ffice r was  acting  in h is capacity as  lega l o ffice r  fo r  
the  Base  w hen he  ad vise d  res pondent.” Spec ia l Counse l  v . W in fie ld , 
18  M .S.P .R.  402 , 407  (1983)  

A lthough uncon tes ted  ev idence  showed tha t eth ics o fficia ls ha d  inform ed 
the  em ploye e  prio r to  g iv ing h im  advice (on the conf lic t o f  in terest s ta tutes)  
tha t  they w ere acting as representatives of  the  G overnm ent and  no t as h is 
persona l a tto rneys , the  court found  tha t based  on  the  p rocedures  used --
an  inta ke  question na ire  w h ich  ind ica ted  tha t it was to  be  filled  ou t by the 
c lien t a nd  th at  in fo rm a tio n p la ce d  th ere on  w as  p riv ileged  -- a  re asonab le 
non-lawyer cou ld  have  unders tood  the  adv ice  to  be  con fide n tial. Un ited  
S ta tes  v. Scha ltenbrand, 930  F .2d  1554  (11 th  C ir. 1991)  

Gifts from Outside Sources: 

“In  the  days  o f  R am eses I, we  suppose , the  one-w ay flow  o f g ifts  to  those  
depu tized  to  adm in iste r governm ent a ffa irs, from  those  ob lige d  to  do 
bus iness  w ith them , a lready w as  an  anc ien t ins titutio n . O f co urse , the 
im partia lity of the d on ee s w as  in the ory n o t  im pa ired .  Tha t wou ld  be  
bribe ry, o f  w h ich  perish  the  thought. In  m any cu ltures the esteem  and love 
o f  the  c itizen  fo r  the  o ffic ia l was  expected  to  be  so  la rge  and  dependab le ,  
it was  re lied  on  fo r th e  la tte r’s  subs is tence , no  sa la ry  o r a  nom ina l one  on ly 
be ing  prov ided .  Som et im es incum bents even h ad to  purchase the ir  o ffices.  
T ha t  is , pe rhaps ,  the  norm a l way  to  do  th ings .  Here  in  the  Un ited  S ta tes  
w e  underta ke  to  m a in ta in  an  exc ep tion . T he  C ongress  appropria tes  funds  
to  p rov ide  what  it deem s adeq uate sa lar ies,  frequen tly  ad jus ted ,  fo r  those  
wh o execu te its  law s, and  on  the  other hand ,  the ef for t  is  m ade  to  restr ic t  
the  c itizenry to  exp ress ing  its g ood  w ill tow ards them  in to kens  o ther than 
m oney and a rtic les  o f va lue .  It  m ay  we ll be  an tic ipa ted , however,  tha t  the  
sm allest  le ak in  th e d ik e w ill  sw iftly w iden , and  the  o ld  rive r o f  g ra tu ities  w ill 
aga in  flow  in  th e o ld  w ay.  H u m a n  na tu re  w ill reassert itse lf. It m ay n o t be 
unreasonab le, the re fo re , to  be lieve  tha t wha t  is  requ ired  is  a  com b ina tion  
o f  em phatic w arn ings  and  drastic p ena lties . If a t tim es, as  here , th is  resu lts 
in  trag ica lly  wreck ing  an  honorab le  ca reer  fo r an  in frac tion  apparen tly  no t  
o f the  g ravest, th is is  part o f the  p rice  tha t m ust be  pa id to  m a inta in the 
respect an d  the  se lf-res pect o f ou r G ove rnm ent.” H e ffron  v. Un ited  S ta tes, 
405  F .2d  1307 , 1312-13  (C t . C l. 1969)  
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“[T ]he  appe llan t’s  accep ting  a  g ra tu ity  under th e  c ircum stances  o f th is 
appea l  do  no t w arra n t [h is] re m ova l. The  appe llan t adm itted  tha t  
he  a ttended  a  c lass  va lued  a t $60 .00  and  pa id  fo r by  an  ag ency c on trac tor. 
Be cause  the gratu ity  was no t o f  s ign i ficant  value ,  the  appe llan t d id  no t  
repea t h is  ac t, and  there  is  no  ev idence to  show that  he acted m a lic ious ly  
o r  fo r ga in  o r  tha t  the  con trac to r  rece ived  any spec ia l cons idera tion  fo r  
p rov id ing  the  g ra tu ity  to  the  appe llan t,  m itiga tion  [o f  the  pena lty] is 
w a rra n ted .” W e lls  v . D epa r tm ent  o f  D efense, 53  M .S.P .R.  637 ,  644 -45 
(1992)  

“[Accep ting ] gifts from  claim ants is a  viola tion  of a gency re gu la tions  
because , ev en  w ithou t a q u id p ro  quo ,  it g ives  an  appearance  o f co rrup tion .” 
Her re ra -M artinez  v. So cia l Se curity Adm in is tra tion, 84 M .S .P .R.  426 , 432-33  
(1999)  

“The  reco rd  rev ea ls tha t the  ap pe llan t acce p ted  ca sh  gra tuities o ve r a 
period  of  severa l years,  for  de liver ing che cks.  Such  conduct w as  c learly 
p roh ib ited  by  the  ag ency’s p o licies a nd  reg u lations.” Edwards  v. Un ited  
States P osta l Se rv ice , 26  M .S.P .R.  85 , 87  (1985)  

“[W ]e  m ust accep t the  M S P B ’s in te rp re ta tion  o f the  lette r [fro m  S tanek] to 
Lang  [a  person h av ing an  in terest  a ffected by Stanek’s  per form ance  of h is 
o ffic ia l du ties ]  .  .  .  .  A lthough  the  le tte r express ly  reques ted  on ly  ‘adv ice ’  
regard ing  ob ta in ing  a  loan  [to  he lp  S tanek  pay le ga l fees to  pursue  h is 
wh is tleb low ing  ac tivit ies a nd  to h e lp h im  ge t through  h is  d ivo rce ], a 
reasonab le  in te rp re ta tion  o f  th is ,  though  no t  the  on ly  one ,  ind ica tes  tha t  
S tanek was  look ing  fo r m ore  than  adv ice  fro m  Lang. S tanek’s  le tte r, in 
add ition  to  v io la ting  5  C .F .R.  §  735 .202(a )(3 ) regard ing d i rect so lic ita tion  o f  
a  loan , c rea ted  the  appearance o f im proprie ty. See 5  C .F .R.  §  735 .201a(a )  
(em p loyee shal l avo id any action w hich m ight  create the ap pea rance of  
us ing  pub lic  o ffice  fo r p riva te  ga in ). .  . . [T ]he  so lic ita tion , as  found , was  an  
extre m e ly  serio us  act o f m isconduct tha t, if tole ra ted , w ou ld im pa ir the 
in tegrity o f  the  Federa l  G overnm ent  fa r  m ore  than perso na l use  o f  
governm en t equ ipm en t. S tanek  v. Depar tm en t o f T ransporta tion , 805  F .2d  
1572 , 1577  (Fed . C ir. 1986)  

Acce ptance of  food ,  travel, and lodging f rom  an ag ency g ran tee , by  an  
em p loyee responsib le  for  m oni tor ing ag ency grants ,  re flec ted  nega tive ly  on  
the  agency and  un de rm ined  agency’s  confidence  in  the  em p loye e ’s 
integ rity. K rbec  v. Depar tm ent o f T ransporta tion , 2 1 M .S .P .R . 239 (19 84), 
a ff’d , 770  F .2d  180  (Fed . C ir. 1985)  (Tab le )  

“Ma ssa  a rgues  tha t a lthough he  ad m itted ly received  the  bene fit o f adm iss ion  
to  the  race tracks, the re  is n o th ing  in th e  record  to  prove  tha t he  accepted th is 
bene fit  from  Potoker  [an  em p loyee  of an  agency con tracto r]. T o  susta in its 
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charge  of [kn ow ing ly] acc ep ting  gra tuit ies from  a g ove rnm ent contractor, the 
age ncy  m ust p rove  tha t M assa  had  actua l or  constructive  know ledge  tha t 
he  w as re ce iv ing  som eth ing  o f va lue  fro m  a  con tra cto r. .  . . N o th ing  in 
P o toker’s  sw orn  sta tem ent o r  the  other repor ts  dem onstrates that  M assa 
knew or shou ld  have  known tha t Po toker pa id  any part o f  the  expenses  fo r  
the  ou tings .  W h ile  issues such  as knowledge  and  in ten t a re o ften  p roved  
by c ircum stan tia l ev idence ,  the  agency  m us t  ‘do  m ore  than  c rea te  a  
susp ic ion  o f the  ex is tence  of  the fact to  be  estab lished .’ Universal [Camera Corp. 
v. NLRB], 340  U.S .  [474 ] a t 477 .  Th is  has  no t been  done .” M assa  v .  
D epa r tm ent  o f  D efense, 815  F .2d  69 , 72-73  (Fed . C ir. 1987)  

“[F ]acts  can  re asonab ly b e  in te rp re ted  to  dem onstra te  B aker’s  actua l o r 
const ruct ive  knowledge  tha t he  ‘was  rece iv ing  som e th ing  o f va lue  from a 
contractor,’ . . . ra ther  than  a  pe rso na l friend .” Baker  v . Depar tm ent o f Hea lth 
and  Hum an  Services, 912  F .2d  1448 , 1455  (Fed . C ir. 1990)  

“The  adm inistra tive  judge  found  tha t the  appe llan t had  m isused  h is  pos ition  
when  he  purchased  transm iss ions  a t  reduced  price s from  tw o  o f the  fac ility ’s 
supp liers .  .  .  .  It wa s appropr ia te in  th is  case  fo r her  to  d iscern  the  essence 
o f  the  appe llan t’s  va ried  excu lpa to ry  assertions, nam ely, tha t the  ‘reduced ’  
p rices  w ere g enerally ava ilab le, an d , in  relian ce  up on  the  co n trary  testim ony 
o f ano ther em p loyee ,  to find  tha t  co n ten tion  to b e  un true .” K i rkpatrick  v .  
U nited S tates Posta l Se rv ice , 74  M .S.P .R.  583 , 589  (1997)  

“[C ]harge ,  w h ich  inv o lve d  appe llan t’s a ttem pt  to  in fluence  a  con trac to r  in to 
h iring  one  o f appe llan t’s  assoc ia tes  as  a  subcon tra cto r, w as  correctly  found  
by  the  p res id ing  o ffic ia l  to  be  unsupported  by  the  p reponderance  o f  
ev idence . . . . The  ag ency’s c on ten tion  tha t the  pre sid ing  official construed 
too  narrow ly the  re gu la tion  w h ich  p ro h ib its  em p loye es fro m  so lic iting 
any th ing  of m onetary  va lue  fo r ‘h im se lf o r a ny m em ber o f h is  fam ily, ’ is 
w ithou t  m e rit.  W h ile  we  agree  w ith  the  agency  tha t  the  g ravam en  o f  the  
regu la tion  is  the so l ic ita t ion of  a  bene fit,  there is  no ev idence  tha t appe llan t  
o r h is  fam ily rece ived  any b ene fit from  his s uggestion .” Fa ite l  v . Ve te rans  
Adm in is tra tion , 26  M .S.P .R.  465 , 469-70  (1985)  

“The  appe llan t was  rem oved  from  h is  pos ition  [a t a  Federa l p rison ]  .  .  .  fo r  
accep ting  .  .  . a  $100  b il l from  an  inm a te .  .  .  .  [T ]he  adm in is tra tive  judge  
p rop erly re jected  as  no t cred ib le the  appe llan t’s e xp lana tion  tha t he  d id  no t  
in tend  to  keep  the  m oney  and  tha t he  though t he  was  ass is ting  in  [a ] d rug  
inves tiga tion .  .  .  .  [T ]he  appe llan t adm itted  to  possess ing  the  m oney  fo r over  
thre e  hours  w ithou t  reporting  it and  to  leaving  the  p rison  a t th e  end  o f h is 
sh ift w ithou t  tu rn ing  the m one y in ;  the ap pel lant  a lso  conceded tha t he  d id 
no t adm it  tha t he  had  the  m oney,  even  a fte r b e ing  questioned , un til h is 
hands  w ere  exp osed  to  [a ] b lack ligh t [tha t revea led  traces  o f a  the ft-
de tec tion  pow der].  . . . [T ]he  pre pondera nce  o f th e  ev idence  . . . e stab lished 
tha t  the  appe llan t had  rece ived  a  g ift o r  favor  from  .  .  . an  inm a te  . . . .” 
Per rod in  v . D epa r tm ent  o f Just ice , 55  M .S.P .R.  407 , 409-11  (1992)  
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“S ince  the  loss  and  rep lacem ent o f  the  wa tch  resu lted  in  no  ne t ga in  to  the  
appe llan t, we  conc lude  tha t  the  rep lacem ent wa tch  wou ld  cons titu te  an  
im proper  g ift o r gratu ity  on ly  if  the ho te l wo uld not  have rep laced the w atch 
bu t for  th e a pp ella nt’s p os itio n w ith  the  FAA .  .  .  . Under  the  ex is ting  record ,  
w e  find that  the ag ency fa iled to  prove by a prepond erance  o f  the  ev idence  
tha t  it was  the  appe llan t’s  s ta tus as  an  FAA em ployee , and  no t som e o ther  
fac tor, tha t im pe lled  the  ho te l  to  rep lace  the  m iss ing  watch .  W e there fo re 
conclude  tha t the  rep lacem ent w a tch  d id  no t co nstitute  an  im proper g ift o r  
g ra tu ity.” Fon tes  v. Depar tm ent o f T ransporta tion , 51  M .S.P .R.  655 , 666  
(1991)  

“The  no tice  to  G onza lez  o f h is  p roposed  rem ova l charged  h im  w ith . . . (4 ) 
accep ting  gra tuit ies (w h iske y) in v io la t ion of  wr itten s tandards of  conduct  
sen t  to  each  DLA  em p loye e  by D LA  and  acknow ledged  by p e tition er. . . . 
O n  the  p resen t appea l  G onza lez  does  not deny an y of  the cha rges against  
h im .  Instead , he  ra ises  severa l a ffirm ative ,  techn ica l de fenses  .  .  .  .  S ince 
the  charges  a re  no t den ied ,  they  need  no t be  d iscussed  in  an y d eta il b ut w e  
a re  im pressed  by  the i r ser iousn ess  to  the  e ffic ien t, hones t opera tion  o f  the  
governm ent and  to  the  particu la r  m iss ion  o f  the  D L A .” G onza lez  v. D efense 
Log is tics  Ag ency, 772  F .2d  887 , 888-89  (Fed . C ir. 1985)  

Loan from Subordinate Employee: 

S olic ita tion  and a cceptance of  loan s from seven  subord ina tes  and  
so lic ita tion  of a  loan  from  an o the r su bordina te (w ho  dec lined  to  m ake  the  
loan) “con stitute a  ve ry seriou s b rea ch  of the e m ploye r-em ploye e 
re lation sh ip.” S laugh te r v . Depar tm ent of A griculture , 56  M .S.P .R.  349 , 357  
(1993)  

“[A ]ppe llan t’s  fa ilu re  to  repay  loans  from  agency em p loyees,  inc lud ing  th ree  
under h is su pe rv is ion , had  a  de le te rious  e ffec t on  the  e ffic iency o f  the  
se rv ice .  As  a  superv iso r, the  appe llan t used  h is  pos ition  to  ob ta in  m oney  
from  h is subord ina tes, w he ther adverten tly o r inadverten tly. In  fa iling  to 
repay  loans  from  subord ina tes  and o ther agency em p loyees,  the  appe llan t  
c rea ted  a  s itua tion  in  wh ich  severa l em p loyees  unders tandab ly re s iste d  the 
appe llan t’s  au thority  as  the ir superv iso r and  o thers  inc lud ing  h is  own 
superv iso r cha llenged  h is  trus tworth iness in p ersona l or  o fficia l m atte rs .” 
Yam aguch i v . D epa r tm ent  o f  N avy, 7  M .S .P .R.  671 , 673  (1981)  

Bor row ing  m oney  from  subord ina tes  “invo lves  a  situa tion  in  wh ich  a  
superv iso r  used  h is p os ition  to  exp lo it his  subord ina tes, the reby los ing  the 
respect an d  su pport of co -w orke rs.” Vargas  v. U nited S tates Posta l Se rv ice , 
83  M .S.P .R.  695 , 698  (1999)  
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“[W ]e  find  that  petitione r  accepted loans from  subord inates . . . . P e titio ner 
.  .  . a rgued  tha t  the  subord ina tes  loaned  the  m oney  based  on  the ir 
frie ndsh ip  w ith  pe tition er, how ever, w e  find  tha t pe titioner  fa iled  to  show tha t  
the  friendsh ip  fa lls  w ith in  the  excep tion  to  the  .  .  . Regu la tion  regard ing  g ifts 
be tween  su bordina tes  an d  su perviso rs.” F ine  v . P e ters ,  M SPB  No.  
PH -0752-99-0004-I-2 , Pe tition  No .  03A00065, U .S . Equa l Em p loym ent  
O pportun ity  Com m iss ion , 2000  EEO PU B LEX IS 4525  (June  22 , 2000)  
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Conflict of Interest: 

“T o  prove the ex is tence  o f a  con flic t o f in te re st, a n  agency m ust estab lish 
tha t  its  em p loyee  was  acting  in  two  separa te  capac ities , a t  leas t one  o f  
wh ich  invo lved  h is  o ffic ia l du ties , and  tha t  the  na tu re  o f h is  in te res ts  o r  
du ties  in  one  capaci ty  had a ‘d irect and p redic tab le effect ’ on  h is  in te res t o r  
du ties in h is oth er ca pacity.” Fon tes  v. Depar tm ent o f T ransporta tion , 
51  M .S.P .R.  655 , 663  (1991)  

“Appe llan t contends that  the correct  test  fo r es tab lish ing  a  conf lic t o f  in terest  
is  whe ther  the  em p loyee  migh t  reasonab ly  an tic ipa te  tha t h is  governm ent  
ac tion  o r th e  dec is ion  in  w h ich  he  partic ipa tes  o r w ith  regard  to  wh ich  he  
adv ises  w i ll have  a  d ire ct and  pre d ic tab le  e ffe ct on  h is  ou ts ide  financ ia l 
in terest.  Th is  tes t  is  d rawn from  a  paraphrase  of 18  U .S .C.  §  208  .  .  .  . 
Be cause  appe llan t w as  no t sp ec ifica lly ch arged  w ith v io lating  th is s ta tu te , 
the  test does  no t app ly to  this case .” Conne t t v . D epa r tm ent  o f  N avy, 
31  M .S .P .R . 322 , 325  (1986), a ff’d , 824  F .2d  978  (Fed . C ir. 1987)  (Tab le )  

“The  firs t tw o  re asons  supportin g the  charge are base d on co ndu ct wh ich 
the  agency e xp ress ly a lleg ed  to  be  proh ib ited  by [a  c rim ina l  s ta tu te ]. . . . 
There fo re ,  the  agency had  the  burden  o f es tab lish ing  by a prepond erance 
o f  the  ev idence  the  e lem ents  o f  the  c rim ina l  m isconduct charged .” O ddo v.  
D epartm ent of T rea su ry, 13  M .S.P .R.  483 , 486  (1982)  

“A ppe llan t’s  partn ersh ip  . . . ha d , as its cen tra l pu rpose , a  function  so  c lose ly 
re la ted  to  the  du ties  im posed  by h is  Federa l em p loym ent tha t on  its  face  it 
gave  rise  to  a  p roh ib ited  con flict o f intere st.” Dea l  v . Depar tm ent o f Just ice , 
11  M .S.P .R.  370 , 372  (1982)  

“Tha t appe llan t  m a in ta ined  an  in te rest in a  corpora tion  w h ich  had  as its 
ce n tra l pu rpose  a  function  so  c lose ly re la ted  to  the  du ties im posed  by h is 
federa l  em p loym ent, a nd  even  m ore  s ign ifican tly advoca ted  award ing  a  
contract to  [the  corpora tion ] on  a t lea st one  occasion , on  its  face g ives rise 
to  a  p roh ib ited  con flict o f inte rest.  The  G overnm ent c lea rly  has an in terest  
in  p roh ib iting  such  co nd uc t, an d in e ns uring  that i ts a ge nts a nd  em ploye es 
a re  not  com prom ised in  the pe r form ance  of  the i r dut ies as a resu lt of a ny 
ou ts ide  in f luen ces. ”  S m ith  v . Depar tm ent o f  In te rio r, 6  M .S .P .R.  84 , 87  
(1981)  

“The  ap pe llan t’s co ntinuing  resp on sibi lity for the  se cu rity and  m aintenance 
o f  the  p roperty  fo r wh ich  he  had  undertaken  to  loan  purchase  m oney  
b rough t the  loan  agreem en t  in to  con flic t w ith  the  appe llan t’s  o ffic ia l dut ies. ”  
M arle r  v . D epartm ent of V e tera ns A ffairs, 58  M .S.P .R.  116 , 121  (1993)  

“[C ]harge , wh ich  invo lved  appe llan t’s  a ttem p t to  in fluence  a  con trac to r  in to 
h iring  one  o f appe llan t’s  assoc ia tes  as  a  subcon tra cto r, w as  correctly  found  
by  the  p res id ing  o ffic ia l  to  be  unsuppo rted  by  the  p reponderance  o f  



21


ev idence .  T he  rec ord  re flec ts  tha t  .  .  .  the  subcon trac to r whom  appe llan t  
open ly sugges ted  was  no t re la ted  to  h im  nor d id  appe llant  have an  in terest  
in  the  subcontrac tor’s b usiness .” Fa ite l  v . Ve te rans  Adm in is tra tion , 
26  M .S.P .R.  465 , 469-70  (1985)  

Preferential Treatment: 

“[P ]re fe re n tia l  treatm ent  o f a  subo rd inate em ployee is  a  ser ious of fense 
beca use  it underm ines  the  pub lic  and  em p loyee  con fidence  in  the  inte grity 
o f go ve rnm ent officia ls.” M c In tire  v . Federa l Em ergency  M anagem ent  
Ag ency, 55  M .S.P .R.  578 , 588  (1992)  

A n  “abuse of  authority ” occu rs  w hen there  is  an  “a rb itra ry  o r capric ious 
exerc ise  o f power  by a  Federa l o ffic ia l o r e m p loye e  tha t . . . resu lts  in  pe r­
sona l ga in  o r advan tage  to  h im se lf o r  to  p re fe rred  o ther persons .” Em bree  
v . D epartm ent of T rea su ry, 70  M .S.P .R.  79 , 85  (1996)  

“A  susp ic ion  g rounded  on  the  m ere  fac t  tha t  responden t h ired  and  then  
p rom o ted  a  friend  and  fo rm er co lleague  is  an  insu ffic ien t bas is  fo r  find ing  a  
v io la tion  o f  the  regu la tion  [p roh ib iting  ac tions  c rea ting  the  appearance  o f  
g iv ing  p re fe ren tial tre a tm ent].” Spec ia l Counse l  v . N icho ls , 3 6 M .S .P .R .  
445 , 456  (1988)  

“Absen t a  prohib ited pu rpose,  such  as layin g  a  bas is  fo r im pro perly 
bene fittin g  the  em p loyee  to w hom  w ork is a ss igned , the  disc retion ary 
dec is ions o f  m anagers  concern ing  the  ass ignm en t o f work do  no t  constitute 
abu se  o f au thority  w ith in  the  m ean ing  o f § 2 302(b)(8 ).” Spec ia l Counse l v .  
S pears, 75  M .S.P .R.  639 , 655  (1997)  

Proo f o f  prohib ited pe rsonnel  practice  un de r 5  U .S .C.  §§  2302(b )(6 ) and  
(b )(11) (pre se lec tion  in co m petit ive  hiring ) au tom atica lly a lso  pro ve s a 
v io la tion  o f p ro h ib ition  aga inst an  em p loye e ’s  acting  in  a  way  tha t  m igh t  
resu lt in o r c rea te  the  appearance  o f g iving  p re fe ren tial tre a tm ent to  any 
person .  Spec ia l Counse l  v . B yrd , 59  M .S .P .R .  561 , 581  (1993), s tay  denied , 
60  M .S.P .R . 64 9  (19 94), en fo rcem ent g ran ted , 6 3 M .S .P .R .  19  (1994), a ff’d , 
B yrd  v. M erit  S yste m s P rote ction  B oard , 39  F .3d  1196  (1994)  (Tab le )  

“[A ]ppe llan t  con tends tha t th e  p re s id ing  o ffic ia l e rred  in  find ing  tha t appe llan t  
trea ted  h is  w ife  in  a  d ispara te  m anner from  o ther e m p loye es [under h is 
superv ision ].  Spec ifica lly , appe llan t a rgues tha t a ltho ugh  h is w ife w as 
a llowed  to  d icta te  corre spondence  to  o ther em p loyees o f equa l g rade  and  
s tatus, appe llan t was  no t  the on ly  superv isor  who  a llow ed th is  to  take p lace .  
Appe llan t  fu rthe r con tends  o ther em p loyees w e re  a llowed to  d ic ta te 
co rrespo nde nce  to  equa l-leve l em p loyees.  .  .  .  [E ]ven  if appe llan t’s 
con ten tions  a re  corre ct, they d o  no t estab lish  tha t appe llan t was  no t  
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showing  favoritism  to h is w ife .” Ren tz  v . U nited S tates Posta l Se rv ice , 
19  M .S.P .R.  35 , 37  (1984)  

“Taken  as  a  who le , p reponderan t ev idence  es tab lishes  tha t  fo r  the  period  
o f  tim e  during  wh ich  Mr . Beg ley  was  repea ted ly  se lec ted  fo r p rom o tion  in 
deroga tion  o f M r. S jogre n ’s  re pro m otion  righ ts , appe llan t gave  Mr . Beg ley  
p re fe ren tia l trea tm ent.” Ray fie ld  v . Depar tm ent of A griculture , 1 3 M .S .P .R .  
444 , 448  (1983)  

Use of Public Office for Private Gain: 

“[T ]he  sus ta ined  charge that  the ap pel lant  used h is  pos ition for personal  
ga in  is  a  ve ry  se rious on e .” G onza lez  v. D epa r tm ent  o f A i r Force , 
51  M .S.P .R.  646 , 654  (1991)  

“A  charge  o f us ing  one ’s p ub lic o ffice  fo r p riva te  ga in  canno t be  sus ta ined  
when  no  priva te  ga in  has  been  show n.” M ann v. Depar tm ent o f Hea lth  and  
Hum an Services, 78  M .S.P .R.  1 , 8  (1998)  

“W ith re spect to  the  firs t susta ined  ch arge , ap pe llan t esse n tia lly a rgu es  tha t  
s ince  the  p res id ing  o ffic ia l  found  tha t appe llan t had  no t ga ined  financ ia lly 
from  any  bus iness  a rra ngem ent w ith p ro tected  w itne sses, the  charge  tha t  
he  used h is  o f fic ia l pos i tion for persona l ga in  canno t be  sus ta ined .  .  .  . 
No tw iths tand ing  appe llan t’s  a rgum ents  to  the  contrary, the  ch arge  m ay 
p rop erly  be  susta ined  w itho u t a  specific find ing  o f fina nc ia l ga in to  appe llan t. 
The  th rus t o f  the  charge  is  no t  tha t appe llan t ga ined  financ ia lly  from  h is 
bus iness re lation sh ips  w ith p ro tected  w itne sses  bu t th a t he  im pro perly 
en te red  in to  such  re la tionsh ips  fo r pe rsona l ga in .” Lapp in  v .  Depar tm en t o f  
Just ice , 24  M .S.P .R.  195 , 196  (1984)  

“[T ]he  adm in is tra tive  judge  concluded  tha t . . . the  appe llan t used  h is 
pos ition  to  further  a  pr ivate in terest .  .  .  . Th e app ellant  contend s .  . . tha t the 
adm in is tra tive  judge  erred  in  find ing  tha t  the  appe llan t was  m o tiva ted  by  
persona l ga in.  .  .  . Th e adm in is tra tive judge s tated that,  to  show tha t the 
appe llan t used  h is  pos ition  to  furthe r a p riva te interes t,  ‘the a ge nc y ne ed 
show on ly tha t an  appe llan t’s  pos ition  was  used  w ith  the  purpose  o f  
ob ta in ing  persona l ga in , no t  tha t any  ac tua l ga in  was  acqu ire d .’ . . . W e find 
tha t the  adm in is tra tive  judge  had  no  bas is  on  wh ich  to  find  tha t  the  appe llan t  
used  h is  pos ition  to  ob ta in  a  persona l ga in. The  appe llan t was  charged  on ly 
w ith  fu rthe ring  a  p riva te  in te res t  .  .  .  .  There fo re , we  f ind  tha t  the  
adm in is tra tive  judge  e rred  in  th is  regard .” Lam bert v . D epartm ent of A rm y, 
44  M .S.P .R.  688 , 696-97  (1990)  

Agency  p roved  its  charge  o f a ttem pted  use  o f pub lic  o ffice  fo r p riva te  ga in 
w here  it es tab lished  tha t a  Bu ild ing  M anager, us ing  her positio n  in  the  
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G overnm ent,  o rd ere d  (b u t la te r cance lled  o r re tu rn ed) b u ild ing m ate ria ls 
tha t she in tend ed to  use  to  resto re  a  persona l res idence . Burke tt  v . G enera l  
Services  Adm in is tra tion , 27  M .S.P .R.  119  (1985)  

A n  “ab use  of a u tho rity” is the  arb itrary  o r capricio us  exe rc ise  o f pow er by a 
Federa l o fficia l or  em p loye e  tha t resu lts in  any p ersona l ga in  o r advan tage 
to  h im se lf o r  to  p re fe rred  o ther persons .  D ’E lia  v . Depar tm ent of T rea su ry, 
60  M .S.P .R.  226 , 232-33  (1993)  

“In  the  third  and  fourth  charges,  the ap pel lant  was a l lege d to  have m isused 
her  o ffice [as a  C rim ina l Inve stiga tor (S pecia l Ag en t) in  the  D rug 
En fo rcem ent Adm in is tra tion ] by  query ing  the  C IS  [a  com pute rized  sys tem 
w ith in fo rm ation  abou t th e  agency’s  con fiden tia l sources] on  s ix  occas ions 
. . . at [he r friend ] M r.  K enda ll’s  re quest [a bou t an  ongo ing  investiga tion  o f 
Sam ue l Car ro ll, an  associa te  o f  M r. Kenda ll’s  who  was  a  suspected  d rug  
tra fficker].  . . . U nder the  c ircu m stances . . ., we  find  tha t  the  appe llan t  m ore 
like ly  than  no t conduc ted  the  six q ue ries  a t issue  here  a t M r. K enda ll’s 
request  and  fo r the  bene fit of M r. C arro ll. T h is  cha rge  is  susta ined .” 
B ledsoe  v. D epa r tm ent  o f Just ice , 91  M .S.P .R.  93 , 96  &  117  (2002)  
“[A ]ppe llan t  m isused  h is  o ffice  by conduc ting  a  background  check on  [a 
person who  o w ed  m oney to  one  o f h is con fide n tial in fo rm ants] w ith th e 
ag en cy’s com pu te r.” A iu  v . D epa r tm ent  o f Just ice , 70  M .S.P .R.  509 , ___  
(19 96), rev iew re ins ta ted , 95  F .3d  1164  (Fed . C ir. 1996)  (T ab le), a ff’d , 98 
F .3d  1359  (Fed  C ir. 1996)  (Tab le )  

“The  fifth  charge,  how ever , a lleg ing that  the ap pel lant  gave the appe arance 
o f a  conf lic t o f  in terest ,  is  one w hose se riousn ess  w arran ts d isciplina ry 
ac tion .  Th e core speci ficat ion of  the cha rge involved the  appe llan t’s 
unau thorized use  o f an  INS  com pute r  to  inves tiga te  the  im poundm ent o f  [a 
frie nd ’s ] ve h icle on  he r beha lf,  w h ile  the  o ther spec ifica tions  im p lica ted  
s im ila r s itua tions in  wh ich  the  appe llan t  im properly  pursued  m inor persona l  
m atters  dur ing the course o f his o fficia l du ties.” F ischer  v . Dep t . o f  
T rea su ry, 69  M .S.P .R.  614 , 618  (1996)  

“[T ]he  ap pe llan t took a dva n tag e  of h is po sition  [as  a C rim ina l Inve stiga tor] 
to  coerce  a  con fiden tia l in form ant to have  se x w ith  him .” R ack ers v .  
Depar tm ent o f  Justice , 79  M .S .P .R . 262 , 283  (1998), a ff’d , 194 F .3d  1336  
(Fed . C ir. 1999)  (Tab le )  

“The  appe llan t  took ad va n tag e  of h is su perviso ry  P osta l Serv ice  pos ition  to 
ob ta in  access to  the form er M aintenance  O ffice at  the  DM U,  where  he  took  
pho tographs of  a  nude prost itu te  and su bm itted  them  to  [a ]  m agaz ine  fo r  
pub lica tion ,  fo r wh ich  he  was pa id .  .  .  .  W e  find  tha t  .  .  .  the  appe llan t used  
h is  superv iso ry p os ition  fo r p riva te  ga in .” U ske  v. Un ited  S ta tes  Pos ta l  
Se rv ice , 60  M .S.P .R.  544 , 561  (1994)  
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U se o f  unau thorize d  ide n tifica tion  badge to  purchase  a  firea rm  for persona l  
use . Pad illa  v . D epa r tm ent  o f Just ice , 64  M .S.P .R.  413  (1994)  

“The  appe llan t’s  use  o f h is  BO P [Bureau  o f  P rison s] ide n tif ica tion  ca rd  in  a 
b id  fo r ‘p ro fess iona l co urtesy’ on  the  occasion  o f h is . . . a rres t . . . 
cons titu ted  an  im p roper a ttem p t  to  escape  the  p rocesses  o f  law by  v irtue  o f  
h is  s ta tus  as a law  en forcem ent office r.” Todd  v. D epa r tm ent  o f Just ice , 71 
M .S.P .R.  326 , 331  (1996)  

Unauthorized Commitment: 

“[T ]he  agency a lleged  tha t appe llan t, w ithou t autho rity , p rom ised  a  vo lun teer  
instructo r tha t the  agen cy wou ld  recom pense  her  in  the  am ount o f $20  a  
week  fo r h er e xpenses in  v io la tion  o f spec ific  instru ctions  and agency 
regulat ions.  .  .  .  Appe llan t a lleges  tha t  the  p res id ing  o ffic ia l erred  in 
exc lud ing  as ir re levan t ev iden ce  tha t  the  agency had  the  m oney  to  pay  the  
ins truc tor.  T he  pres id ing  o fficia l fou nd  tha t it did  no t re late to  the  cen tra l  
issue o f whe ther appe llan t  ‘m ade a  p rom ise  to  do  som eth ing  tha t he  had  no  
au tho rity to  au thorize .’ W e  do  no t fin d  tha t th e  p re s id ing  o ffic ia l e rred  in 
exc lud ing  such  ev idence . It w as  appe llan t’s  a lleged  unauthorized  pro m ise 
tha t wo uld have  bro ug ht discre dit to the  ag en cy,  no t the  agency’s  fa ilure  to 
m ake  an  unau thorize d  paym ent.” O tt v .  D epartm ent of A rm y, 1 4 M .S .P .R .  
642 , 643  &  645  n .2  (1983)  
Endorsements: 

“The  agency a rgues . . . tha t the  p resid ing  o fficia l er red  in fa iling  to  find  tha t 
. . .  appe llan t’s a ppearance  in C anada  w ith  M r. K ie lsohn  of  TEQ C O M ,  Inc.  
cons titu ted  a  s tandard  o f co nduct vio lation . T he  agency a sserts  tha t 
beca use  the  p res id ing  o ffic ia l based  her  find ing  on  the  fac t tha t the 
Canad ians d id  no t  in te rp re t appe llan t’s  p resence  a t  the  Canad ian  dem ­
ons tra tion  as  an endorsem ent o f TEQ CO M  equ ipm ent, she  m is in te rp re ted  
the  in ten t o f  the  [S tandards ].  T he  corre ct question , it as serts , is n o t how  the 
Canad ians v iewed appe llan t’s  a ttendance  bu t  ra ther how  o ther com m erc ia l  
ve ndors  and  govern m ent users  o f A U T O D IN  [th e  agency’s  w orld w ide 
com m un ica tions  sys tem ] w ou ld  v iew  h is a ttendance . In  response  to  the  
ag en cy’s pet ition ap pel lant  argue s that  even if  the s tandard is  as the agency 
suggests  . . ., it n everth e less fa iled  to  p ro ve  th is  specifica tion  s ince  there  is 
no t ev ide nc e o f rec ord  ind ica ting  that an yon e v iewed appe llan t’s 
app earance  in  Canada  as im proper o r a  con flict o f inte rest. . . . Con tra ry to 
the  agency ’s  asse rtion , we  find  no  ev idence  o f  record  ind ica ting  tha t  
appe llan t’s  conduc t o r appearance  a t  the  Can ad ian  dem ons tra tion  was  
perce ived  as in c on flict w ith th e  inte rests  o f the  agency o r the  U n ited  S ta tes 
G overnm ent.  Appe llan t  tes tified  tha t he  accom pan ied  M r. K ie lsohn , as  we ll 
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as  o ther vendors , to  dem onstra tion s. L ikew ise ,  the  agency acknowledged  
tha t  em p loye es in  appe llan t’s  o ffice  d id  (a nd  still do ) a tte nd  dem onstra tions 
o f equ ipm ent  and  adv ise  A U T O D IN  users  o f poss ib le  sources  o f equ ipm ent. 
. . . Appe llan t  tes tified  tha t  the  equ ipm en t dem ons tra ted  in  Canada fo r  
insta lla tion  in  the  Canad ian  SAM SO N sys tem , cou ld  no t be  used  in  the  
A U T O D IN  sys tem . . . . F ina lly the  sta tem ents, so licited  by  the  agency,  from 
the  Canad ian  o ffic ia ls  ind ica te  tha t none  o f  these  ind iv idua ls  unders tood  
appe llan t  to  be  ac ting  in  h is  agency capac ity or act ing in  a  m ann er  which 
cou ld  have  been  perce ive d  as  adverse  to  the  pub lic’s c on fide nce  in th e 
in tegrity of the  U n ited  S tates G ove rnm ent.” T rachy v. D e fense 
C om m unications A gen cy, 18  M .S.P .R.  317 , 323-24  (1983)  

It was  no t im proper fo r appe llan t to  recom m end  an  associate  to  an ag ency 
con trac to r because  “it was  no t an  uncom m on p rac tice  [fo r em p loyees o f  the  
agency] to  suggest su bcon tracto rs  (to  ge neral co n trac tors ) . . . .” Fa ite l v .  
Ve te rans  Adm in is tra tion , 26  M .S.P .R.  465 , 469-70  (1985)  

Misuse of Official Information: 

“W e  have  no  doub t  tha t  the  governm en t has  a  righ t and  du ty  to  govern  the  
e th ica l conduct o f  its  em p loyees so  as  to  ensure  tha t  they  a re  in  no  way  
com prom ised  in  the  perfo rm ance  o f  the ir du ties .  Even  in  s itua tions wh ich 
do  no t crea te  a  con flict o f inte rest,  the go vernm ent  m ay enforce  reasonab le 
regu la tions des igned  to  ensure  tha t a  federa l em ployee do es not  use 
knowledge ga ined  th rough  h is  em p loym ent for p rivate  financia l ga in.” M ille r 
v .  Un ited  S ta tes  Pos ta l Se rv ice , 7  M .S .P .R.  572 , 577-78  (1981), a ff’d , 712  
F .2d  1006  (6 th  C ir. 1983)  

D isclosu re  o f o fficia l go vernm ent info rm ation  “no t m ade  ava ilab le to  the 
genera l publ ic ”  (rank ing the re la t ive techn ica l capab ilities  o f com pan ies  
be ing  cons idered  fo r a  governm en t  con tract) to  a  po ten tia l subcon trac to r a t  
a  priva te m eeting  viola ted  ag ency re gu lations p roh ibit ing  the  disc losure o f 
con fiden tia l in fo rm ation . Baker  v . Depar tm ent o f Hea lth  and  Hum an 
Services, 912  F .2d  1448 , 1454-55  (Fed . C ir. 1990)  

“The  agency a lleged  .  .  .  tha t  the  appe llan t  .  .  . use [d ] . . . in fo rm ation  ga ined 
th rough agency em p loym ent in  a  m ann er  contrary  to  the agen cy’s  in terests .  
The  agency  there fo re  has  the  burden  o f showing  tha t  the  appe llan t  lea rned  
o f  the  opportun ity  to  m ake  the  loan  to  [re la tives  o f a  co -worker]  th rough  h is 
pos ition  w ith  the  agency.  The  record  re flec ts  tha t  the  loan  was  the  resu lt o f  
fam ily  connection s  and  friendsh ips, bu t the  agency has p resen ted  no  
com pe lling  rea so n  to th ink  tha t the  ap pe llan t offere d  the  loan  ev en  in part 
beca use  o f  in fo rm ation  he  ga ined  th rough  h is  position w ith  the agen cy.” 
M arle r  v . D epartm ent of V e tera ns A ffairs, 58  M .S.P .R.  116 , 122  (1993)  
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In  order  for  Pr ivacy Act ’s  requirem ents to  app ly  to  a record,  the record m ust  
be  part o f a  “sys tem  o f  reco rds ” as  tha t  te rm  is  de fined  in  the  Ac t, a t  
5  U .S .C . §  552a(a )(5 ). Thornh ill  v . D epartm ent of A rm y, 50  M .S.P .R.  480  
(1991)  

“W ith respect to  the  P rivac y A ct, the  B oard  found  tha t  M r.  M organ  revea led  
on ly Cap ta in  Ho lland ’s  m idd le  nam e, bu t no t h is  soc ia l security  num ber, and  
there fo re  had  no t re vea led  any in fo rm ation  ‘from  a  sys tem  o f  records ’ as  
de fined  a t  5 U .S .C . § 5 52a(a)(5 ).” M organ  v. D epartm ent of A rm y, 934  F .2d  
310 , 311  (Fed . C ir. 1991)  

[T ]he  adm in is tra tive  judge ’s  find ing  tha t  the  appe llan t used  the  docum ents 
fo r  w hat he  ch arac terize d  as  ‘pe rso na l reaso ns’ an d  ‘no t officia l reaso ns ,’ 
even  if  true ,  is  no t su ffic ien t  to  sus ta in  the  cha rge  the  agency b rough t. 
Be cause  the  agency  fa iled  to  p rove  the  e lem ents  o f  its  charge ,  tha t  the  
appe llan t  v io lated  the  P riva cy A ct and  5  C .F .R . §  297 .401 , w e  find  tha t the 
adm in is tra tive  judge  e rred  in  sus ta in ing  the  charge .” G ill  v . Depar tm ent o f  
D efense, 92  M .S.P .R.  23  (2002)  

“[T ]he  adm in is tra tive  judge p roperly susta ined  the  appe llan t’s re m ova l for 
the  charg e  o f . . . t ra d ing  in  nat iona l bank s tock op tions  based  on  non-pub lic 
in form a tion  ob taine d  from  his e m p loym ent.” Ac ree  v. Depar tm ent o f  
T rea su ry, 80  M .S.P .R.  73 , 79  (1998)  

Appe llan t’s  d isc losure  o f procurem ent  in form at ion to  an una uthor ized 
person was  no t p ro tec ted  by th e  W histleb low er P ro tection  A ct, a t  5 U .S .C .  
§  2302(b )(8 ), b ecause  d isc losure  o f th e  in fo rm ation wa s “specifica lly 
p roh ib ited  b y  la w ”  ( i.e., the  T rade  S ecre ts  A ct, 18  U .S .C . § 1 905). How eve r, 
§  15 .41 3-1(a ) o f The  Federa l Acqu is ition  Regu la tion  (48  C.F .R. )  is  no t  a 
“la w ”  tha t p roh ib ited  d isc losure  o f the  info rm ation . Ken t v . G enera l Services  
Adm in is tra tion , 56  M .S.P .R.  536  (1993)  

“[A ]ppe llan t’s  com m unications w ith  the com pan y represented ef for ts  to  use 
h is  pos ition  as  a  con tract nego tiato r fo r h is p riva te  ga in .  The  le tte rs  he  sen t  
the  com pany  pres iden t  c learly  w ere  e ffo rts  to  ob ta in  com pensa tion  from  the 
com pany  –  o r as the  appe llan t s ta ted , e ffo rts  to  ob ta in  ‘a  little  financ ia l 
security/ass ista nce .’  Fur therm ore , h is  re fe rences  in  each  o f  those  le t ters ,  
to  h is  a lleged  knowledge  o f a  m ethod  fo r en ha nc ing  the c om pa ny’s pos ition  
during  the c on tract ne go tiat ions , clea rly sh ow s  tha t  the  appe llan t was  us ing  
h is  pos ition  as  a  con tra ct nego tia to r to  ob ta in  th is  com pensa tion .” G onza lez  
v . D epa r tm ent  o f A i r Force , 51  M .S.P .R.  646 , 650  (1991)  

“[A ]ppe llan t as se rt[ed ] below  that m an y o f  the do cum ents that  the ag ency 
c la im ed he  shou ld  no t have  g iven  h is  a tto rney  were  part o f the  
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adm in is tra tive  rec ords  of h is eq ua l em p loym ent op portun ity (E E O ) 
com pla in ts .  .  .  . Even  if the se  docum ents were a pa r t o f  the ad m in is tra tive 
records o f  th e a pp ella nt’s  E EO  com p la in ts , th is fa ct w ou ld  no t obv iate  the 
need  to  fo llow  the ag ency’s  procedures for request ing  these  docum ents 
be fore  the  docum ents  cou ld  be  m ade  pub lic. H ad  the  appe llan t  m ade  a 
request fo r th e  docum ents , th e  agency c ou ld  have  g iven h im  the  in fo rm ation  
in  a  fo rm  wh ich  d id  no t  revea l  the  iden tity o f the  charg ing  parties, the 
responde nts, o r pe rsons  supp ly ing  the  info rm ation . See 2 9 C .F .R .  § 
1601 .22 .  Th us,  the fact  that  these  docum ents  m ay  have  been  con ta ined  in 
the  adm inistra tive  records  o f the  appe llan t’s E E O  com pla ints  does no t  a lter 
the  fact  tha t h is  d isc losure  o f  these  docum ents  to  the  pub lic  was  proh ib ited .” 
C lark v. Equal Em ploym ent O pportun ity  Com m iss ion , 42  M .S.P .R.  467 , 473-
74  n . 7  (1989)  

Misuse of Government Property: 

“The  m isuse  o f governm ent p roperty  is  a  se rious  charge .” M orrison  v . 
Na t iona l Aeronautics  and  Space  Adm in is tra tion , 65  M .S.P .R.  348 , 357  
(1994)  

“[P ]re s id ing  o fficia l er red  in . .  .  requ iring  the  agency  to  p rove  in ten t as  part 
o f  its  charge  [o f  m isuse  o f  G ove rnm ent pro perty].” W oodard  v. Depar tm ent  
o f A rm y, 18  M .S.P .R.  492 , 495  (1983)  

“[T ]he  appe llan t essen tia lly argues that  lack of  notice  tha t  the  m ach ine  was  
a  governm ent copier  is  a  defense to  the cha rge becau se the agen cy  m ust  
prove  tha t he  in tended  to  m isuse  governm en t p rope rty  to  sus ta in  the  
charge .  The  appe llan t’s  asse rtion  is  w ithou t  m e rit.  An  agency  is  no t  
requ ired  to  p rove  in ten t  to  sus ta in  a  charge  o f unau thorized  use  o f  
governm ent  p roperty. . . . R a ther, lack  o f no tice  is  to  be  cons idered  in 
assess ing  the  reasonab leness  o f  the  pena lty  im posed .” S tern berg  v .  
Depar tm ent o f De fense , Dependents Schoo ls , 52  M .S.P .R.  547 , 558  (1992)  

“[T ]he  adm inistra tive  judge  inc orre ctly re lated  the issue of not ice  to  the  p roo f  
o f the  ch arg e ra ther tha n a s a  factor in m it iga tion  of the p en alty.  An a gen cy 
is  no t requ ired  to  p rove  in ten t  to  sus ta in  a  charge  of m isu se  of the p rop erty. 
.  .  . Fur therm ore ,  the  fac t  tha t  the  appe llan t  e ithe r d id , o r  in tended  to ,  
u ltim ate ly pay  fo r  the  use  o f  the  fax and  the  phone  does  no t nega te  h is 
im proper us age .” R ogers  v. D epa r tm ent  o f Just ice , 60  M .S.P .R.  377 , 389  
(1994)  

“The  p resid ing  o ffic ia l  found  tha t  appe llan t had  exerc ised  bad  judgm ent in 
tak ing  the  ca lcu lator [hom e for sa fekeep ing ] bu t tha t the re w as no ev idence 
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of  in ten t  to  m isuse  .  .  .  the  p roperty ,  g iven  the  fac t  tha t appe llan t had  
p rov ided  a  substitute  ca lcu lato r. In  its p e tition  fo r  rev iew,  the  agency a rgues  
tha t the  p res id ing  o fficia l er red  in fin d ing  tha t inte n t to  m isuse  .  . . the 
p roperty had  to  be  p roven  as  an e lem ent o f  the  ch arge . Ra the r,  the  agency  
con tends  tha t  the  bas is  o f the  charge  is th e  unau thorize d  possess ion  o f the 
ca lcu la to r  by appe llan t at h is res idence , disting u ishab le from  a c harge  of 
the ft  w h ich  requ ires  p roo f o f in ten t.  W e find  no  e rro r  in  the  p res id ing  
o ffic ia l’s  co nclusions.” Laca purc ia  v . Depar tm ent o f A rm y, 27  M .S.P .R.  514 ,  
519  (1985)  

“Appe llan t a lso  asserts  . . . tha t the  lon g-d ista nce  ca lls . .  . d id  no t am ount  
to  m isuse  o f agency te lephones  because  he  pa id  fo r th em . . . . [T ]h is 
a rgum ent  has little  m erit because  the  crux o f the  charge  is th a t the ca lls 
were  unau tho rized  (pe rso na l in  na ture ) an d  for a n  i llega l pu rpo se  an d  no t 
tha t he  m ade the  ca lls w ithou t pa ying  for them .” W enze l v . Depar tm ent o f  
In te rio r, 33  M .S .P .R.  344 , 353  (1987)  

“[W ]e a re  unpe rsuaded  by th e  appe llan t’s a rgum ent tha t h is conduct o f 
s to ring  h is  personal  docum ents on the ha rd d isk  o f h is  o ffice  com pute r d id 
no t  constitute  ‘use ,’  in  tha t we  in te rp re t  [the  agency’s  s tandards  o f condu ct  
regu la tion ]  to  p roh ib it any  use  o f  the  com pute r fo r o ther th an  o ffic ia l 
business .” Ba rc ia  v . D epartm ent of A rm y, 47  M .S.P .R.  423 , 429  (1991)  

“The  d is tinct ion be twe en these use s [i.e., pe rsona l use  o f agency  te lephones  
and persona l use  o f agency com pute rs ] appears  re as on ab le  to  us .  A n  
abso lu te  p roh ib ition  on  em ploye es ’ pe rsona l use  o f agency  te lephones  
cou ld  be  expec ted  to  cause  serious  inconven ience  to  em p loyees, wh ile  a  
s im ila r p roh ib ition  w ith  re spect to  persona l use  o f th e  com pute r g enera lly 
cou ld  no t be  expected  to  have  th is  resu lt.” Lem m on  v. Depar tm en t o f  
A griculture , 23  M .S.P .R.  506 , 513  n . 6  (1984)  

“[T ]he de minimis va lue  o f an  item  is  bu t one  facto r fo r cons idera tion  [in 
de te rm in ing  the  appropria te  d isc ip lina ry  penalty  fo r  m isus ing  governm en t  
p roperty].” Love ndu ski  v . Depar tm ent o f A rm y, 64  M .S.P .R.  612 , 616  (1994)  

“Ms.  O ’Ne ill’s  a rgum ent  tha t  the  regu la tion  concern ing  m isuse  o f  
gove rnm ent p roperty , 5  C .F .R.  §  2635 .704(a ),  m us t be  read  to  have  an  
im p lic it  de  m in im is e xc ep tion  has  som e force . See Wisconsin Dep’t of Revenue 
v. William Wrigley, Jr., Co., 505  U .S . 214 , 231  (1992)  (‘[T ]he  venerab le  m ax im 
de minimis non curat lex  [‘the  law cares  no t  fo r  trifles ’]  is  pa rt o f  the  es tab lished  
background of leg a l princ iples  ag a ins t wh ich  all en actm ents a re  adop ted ,  
and  w h ich  all en actm ents [ab se n t con trary ind ica tion ] are  de em ed  to 
accep t.’).” O ’Ne ill  v . Depar tm ent o f Hous ing  and  Urban  Deve lopm ent, 220  
F .3d  1354 , 1364  (F ed . C ir. 2000), cert. denied, 531  U.S . 1197  (2001)  
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“T he  las t ch arge  tha t w as  no t su sta ined  in th e  initia l de c ision , i.e., th a t o f 
m isus ing  governm en t p roperty ,  is  based  on  the  appe llan t’s  adm itted use 
o f  he r governm ent-p rov ided  ce llula r te lephone to  p lace  over 100  ca lls to 
M r. Kenda ll.  A lthough  the  adm in is tra tive  judge  found  tha t  the  appe llan t  
had  m ade 108 ca lls  to  M r. Ke nda ll, she no ted that  m ost of the  ca lls w ere 
ve ry b rie f and tha t the  appe llan t had  m ade  on ly five  o f those  ca lls a  m onth 
on  average .  She  a lso  s ta ted  tha t our  rev iew ing  co u rt had  ‘found ,  .  .  .  in 
agreem ent w ith  the  appe llan t,  tha t  im p lic it in  any p o licy p ro h ib iting 
persona l use  o f governm en t p roperty  is  a  de minimis excep tion ’; she  found ,  
as no ted  above ,  tha t  the  appe llan t’s  persona l use of  her  te leph one  wa s de 
minimis;  and  she  there fo re  d id  no t susta in  the  charg e  (c iting O’Neill v. 
Department of Housing & Urban Development, 220  F .3d  1354  (Fed . C ir. 2000), 
cert. denied, 531 U .S.  1197 (200 1)).  In  its  pet ition for rev iew ,  the ag ency 
a rgues  tha t  the  de minimis na tu re  o f an  o ffense  is  re levan t to  the  pena lty 
issue , and  no t  to  the  issue o f  w he ther a  charge  shou ld  be  susta ined . It 
a lso  a rg ues tha t th e  appe llan t’s  o ffense  was  egreg ious, and  no t de minimis. 
A s  the  agency in d ica ted  in  its  p ro posa l no tice , th e  appe llan t essen tia lly 
adm itted  to  an  agency  inves tiga to r  tha t she ca lled  M r. Kenda ll 108  tim es  
on  her ce llu la r te lephone  during  the  period  from  D ecem ber 22 , 1993 , to 
Sep tem ber 1995 . . . . She  a lso  essen tially a dm itted  to  h im  tha t her 
persona l usage  am ounted  to  a  to ta l o f 186  m inu tes .  M oreover, she  has  
no t subsequen tly  den ied  the  extent  o f her  actions;  and,  a lthou gh she  has 
a rgued  that  som e persona l use of  agency- issued  ce llu la r  te lephones  by  
D E A  agents  was  perm itted , w e  see  no  ev idence  in th e  record  tha t the 
age ncy  to le ra ted  persona l usage  by any  agen t  tha t approached  the  ex ten t  
to  wh ich  the  appe llan t used  her governm ent-iss ued  te lephone. W e  no te 
fu rther  tha t  the  appe llan t adm itted  a t  the  adm in is tra tive hea r ing in  th is  case 
tha t she  ‘shou ld  no t have  been  using  those  te lephones  to  m ake  persona l  
te lephone ca lls ,’ and  that  she a lso  adm itted , a lbe it  in  som ewhat equ ivoca l  
language ,  tha t  the  D E A  ‘agen t’s  m anua l’ p roh ib ited  the  persona l use  o f  
such  equ ipm ent.  .  .  . Under  the  c ircum stances  described  above , we  find  
tha t  the  appe llan t’s  use  o f he r governm en t-iss ued  ce llula r te lephone to 
p lace  pe rso na l calls to M r. Kenda ll was  im proper, and  tha t, assum ing  
a rguendo tha t so m e  m isu se  o f ce llu la r  te lephones  by DE A agen ts  was  
to le ra ted ,  the  agency d id  no t  to le ra te  the  ex ten t o f  the  m isuse  in  wh ich  the  
appe llan t engaged .  The  agen cy d id  not  inc lude  in  its  proposal  notice 
in fo rm ation  regard ing the speci fic am ount  o f  m one y the ap pel lant ’s  m isuse 
o f  her ce llula r te lephone  cost the  governm ent.  Te lephone  b ills  inc luded in 
the  inves tiga tive  file  ind ica te , however,  tha t he r ca lls  to  M r.  K enda ll 
genera lly were  b illed  a t 29  cen ts  a  m inu te .  It appears ,  the re fo re ,  tha t he r  
m isuse  o f he r  te lephone  cos t  the  govern m ent a  little  over $ 50 . W h ile  th is 
am ount  is  not  par ticu lar ly  great ,  it appe ars to  be so m ewha t  la rger  than  
am oun ts  the  Board  and  its  rev iew ing  court have  found  to  be  de minimis. See 
Miguel v. Department of the Army, 727  F .2d  1081 , 1084  (Fed . C ir. 1984)  (soap  
wor th  $2.10 wa s de minimis in  va lue); Banez v. Department of Defense, 69 
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M .S .P .R . 642 , 645 , 650  (1996)  (underpaym ent o f $13 .99  for  m erchandise 
was  a de minimis the ft); Skates v. Department of the Army, 6 9 M .S .P .R . 366 , 368  
(1996) (le ft-over food  taken  from  d in ing  room  where  em p loyee  worked  was  
de minimis the ft); Kirk v. Defense Logistics Agency, 59  M .S .P .R.  523 , 527  (1993)  
(item  wor th  $5  was  o f  de minimis va lue); Ciulla v. United States Postal Service, 
37  M .S .P .R.  627 , 628-29  (1988) (tw o  un de live rab le m agazines tha t were 
to be  destroye d , and  an  unde live rab le  ca lcu lato r de te rm ined  to  be  o f no 
obv ious va lue , were  de minimis  in  va lue); Smith v. United States Postal Service, 31  
M .S .P .R . 508 , 510  (1986)  (b inocu la rs  taken  from  trash  b in  w ere  o f de 
minimis va lue). M ore  im porta n t, th e  m oneta ry  va lue  o f th e  item s  or se rv ices 
an  em p loyee  has  im p roperly  taken  is  on ly  one  fac to r  to  be  cons idered  in 
de te rm in ing  the  serio usness  o f th e  o ffe nse . A no ther re levan t fa cto r is 
whe ther the  em p loye e ’s o fficia l responsib ilitie s  pu t h im  in  a  pos ition  o f  
con tro l an d  cu stody ove r the  item s o r se rvice s h e  im prop e rly  took. See, 
e.g., DeWitt v. Department of the Navy, 747  F .2d  1442 , 1445  (Fed . C ir. 1984)  
(rem ova l of s tore  wo rker  for  tak ing four teen  dol lars ’ wo r th of  m erchandise 
found re asonab le , based  in  part o n  em p loye e ’s  pos i tion  o f con tro l and  
custody  over item s in q uestion ), cert. denied, 470  U.S . 1054  (1985); 
Underwood v. Department of Defense, 53  M .S .P .R.  355 , 357 , 359-61  (rem ova l  
o f  m ate ria l hand ler fo r a ttem pted  the ft o f tw o  ja rs  o f c innam on found  
reasonab le , based in  part on  ev idence  tha t em p loye e  w as responsib le fo r 
load ing  item s  in  ques tion ), aff’d, 980  F .2d  744  (Fed . C ir. 1992)  (T ab le ). 
The  Board  a lso  has  cons idered  an  em p loyee’s  s ta tus  as  a  law 
en fo rcem ent  o ffice r  im portan t  in  evaluating the ser iousn ess of  an of fense 
invo lv ing  the  im p roper  tak ing  o f p roperty .  See Mojica-Otero v. Department of the 
Treasury, 30  M .S .P .R.  46 , 47-48 , 50  (1986)  (Board  sus ta ined  rem ova l o f  
cus tom s  pa tro l office r based  on  charges re lated  to  the  the ft o f  two  pa irs  o f  
sh orts).  Bo th  the  fac to rs  m ention ed  above  support a  de term ina tion  tha t 
the  o ffense  a t issue  here  w as  no t de minimis  in  na tu re .  C learly, the 
te lephone  the  appe llan t  m isused was  en tru sted  to  her custody a nd  con tro l; 
m o re  s ign ifican t, it was to  be  used  fo r purposes re lated  to  her  job  -- a  job 
in  law en fo rcem ent.  M oreover, as  ind ica ted  above ,  the  m isuse  occurred  
on  over 100  occasions, and  the  appe llan t knew tha t her persona l use  o f  
the  te lephone  was  p roh ib ited .  Under  these  c ircum stances , we  find  tha t  the  
appe llan t’s  m isuse  o f he r governm en t-issued  ce llu la r  te lephone  was  no t  
de minimis, and  tha t  it  ins tead  cons titu ted  a  s ign ifican t o ffense .  See Mitchell 
v. Department of Defense, 22  M .S .P .R.  271 , 273  (1 984) ( im pro perly  incurr ing 
$110  in  exp enses th rough  m isu s ing  te lephone  on  39  occasions, w hen 
em p loyee kn ew  tha t conduct w as p ros cribed , wa s serious); cf. Lewis v. 
General Services Administration, 8 2 M .S .P .R .  259 , 265  (1 999) (em p loye e ’s 
m ak ing  153 ca lls to sta te lottery co m m ission , for w hich  ag en cy w as  b illed 
$800 ,  and  h is p ersuad ing  th ird  party to  lie a bou t na tu re  o f ca lls, w as 
egreg ious).  For the  rea so ns s tated  ab ove , we  S U S T A IN  the  ch arge  of 
m isus ing  governm ent property. A ccord ing ly, w e  need  no t address  the  
agency’s  a rgum en t  tha t  the  de minimis nature of  an of fense  is  no t  re levan t  
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to  the  issue  o f whe ther a  charge  shou ld  be  sus ta ined .” B ledsoe v .  
D epa r tm ent  o f Just ice , 91  M .S.P .R.  93 , 117-19  (2002)  

“S tanek ’s  use  o f governm ent property m igh t no t sus ta in  a  rem ova l ac tion  
by  itse lf and , as  a  p rac tica l  m atter, m ay be  w ide ly pe rm itted  in gove rnm ent 
o f fices.  Ye t,  a  w ord  p ro cessor is  p ro perty  as  va luab le  as  an  au tom ob ile , 
and  use  o f  a gove rnm ent ca r fo r p ersona l purp oses is  m ost severe ly 
frow ned up on . Su ch  ac ts do  viola te federal regu lations.” S tanek  v . 
Depar tm en t o f T ransporta tion , 805  F .2d  1572 , 1577  (Fed . C ir. 1986)  

“A s to  the  charge  aga ins t appe llan t Avan t, o f us ing  governm ent  resources  
to  conduct p riva te  bus iness  a ffa irs , th e  adm in is tra tive  judge  found tha t the 
age ncy  ‘has  es tab lished  preponderan t p roo f tha t, to  som e  exte n t, the 
appe llan t  used  governm ent resources to  conduct h is pr ivate bus iness 
a ffa irs.’  T he  bas is fo r th is conclus ion  w as the  p resence , a ttached  to 
Avan t’s  governm ent com pute r, o f  a  d isk (w ith  h is  p riva te  bus iness logo  and 
p ric ing  da ta ) and  an  im age  scanner  (fo r wh ich  he had  no  need  in  execu ting  
h is  o ffic ia l govern m ent du ties). W e find  no  erro r in  the  adm in is tra tive 
judge ’s  conc lus ion  tha t s ince  Avan t p resen ted  no  reasonab le  exp lana tion  
fo r the  p re sence  o f th ese  item s  a t h is  w orks ite ,  th e B o ard  m a y d ra w  an 
in fe rence  o f cu lpab ility fro m  th is  c ircum stan tia l  ev idence . . . . W e  a lso  no te 
the  adm in is tra tive  judge ’s  find ing  tha t  ‘th is  charge  is  no t  in  any  s ign ifican t  
way  de term ina tive  o f  the  ou tcom e o f  the  case ,’ and  have  we ighed  it 
s im ilarly .” Ava n t  v . D epa r tm ent  o f A i r Force , 71  M .S.P .R.  192 , 200-01  
(1996)  

A ttem pt  to  d isc ip line  em p loyee  fo r use  o f agency com pute r  fo r an  ou ts ide  
vo lun teer ac tiv ity , even  though  the  em p loyee  had  rece ived the express 
perm iss ion  of h is su perviso r to  use  the  com pute r  fo r  tha t pu rpose  and  
em p loyee had  s topped  us ing  the  com pute r  fo r  tha t pu rpose  two  and  one-
ha lf years  be fore  the  d isc ip lina ry a ction  w as initia ted . T a llis  v . Depar tm ent  
o f  Navy, 20  M .S.P .R.  108  (1984)  

“Even  if  [appe llan t’s  use  o f h is  desk  to  s to re  papers  re la ted  to  h is  ou ts ide 
bus iness]  constitu tes  a  v io la tio n  of  the ag ency’s  requirem ent  [to  use 
G overnm en t equ ipm en t on ly  fo r o ffic ia l  bus iness], it  is  in  our v iew so  m inor  
(espec ia lly in  the ab sence  o f any  showing  tha t  the  appe llan t was  aware  o f  
a  p roh ib ition  on  th is  use)  tha t  it canno t support adverse  ac tion  aga ins t  the  
appe llan t.” For res te r  v . D epa r tm ent  o f  H eal th  and  H um an S erv ices , 
27  M .S.P .R.  450 , 458  (1985)  

“[A ]ppe llan t prin ted  20  shee ts  o f paper  re la ted  to  her  resum e on  
the  agency’s  com pute r p rin te r  during  w ork  hours . W e find  tha t  the  num ber  
o f  shee ts  p rin ted is  an aggravat ing factor  under  the c i rcum stance s,  
especia lly in  ligh t o f th e  fact th a t she  w as  pre v ious ly d isc ip lined  fo r u s ing 
her o ffice  com pute r  fo r persona l pu rposes .  .  .  . The  agency ’s  dec id ing  
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offic ia l determ ined  that  any m itigat ing factors  we re  ou twe ighed  by  
s ign ifican t  aggrava ting  facto rs , as fo llow s: (1 ) A t the  tim e tha t the 
appe llan t was  p reparing  her  resum e on  her o ffice  com pute r, she  had  a  
large  s tack  o f work  to  do  in h er w ork  baske t and  had  fa iled  to  perfo rm  the 
da ily  task  o f p ick ing  up  and d is tribu ting  the  ‘re ce iv ing ’ m a il fo r h er section ; 
(2 ) she  was  p rev ious ly  d isc ip lined  in  1989  fo r  the  sam e type o f  o ffense ;  
(3 ) she  was g iven three d isc ip linary  suspensions dur ing the past 3  years;  
(4 ) a lthough she  wa s rated as ‘ fu lly  successfu l’  in  her  last  perform ance 
appra isa l, she  had  serious  perfo rm ance  p rob lem s,  and  her  m os t  recen t  
in te rim  appra isa l ind ica ted  her perfo rm ance  w as  unsa tisfa cto ry; and  
(5 )  she  den ied  a ll of the  agency’s  a lleg a tion s regard ing  her m isconduct, 
and  showed no  rem orse  o r  rehab ilita tive  po ten tia l.  .  .  .  [T ]he  dec id ing  
o ffic ia l p roperly  cons idered these  re levan t  factors  and e xerc ised 
m anagem ent  d iscre tion  w ith in  the  bounds  o f re asonab leness in 
de te rm in ing  the  pena lty  o f rem ova l.” Cobb  v. D epa r tm ent  o f A i r Force , 57 
M .S.P .R.  47 , 53-54  (1993)  

Under  the  c ircum stances, 60-d ay s uspension  found  to  be  re asonab le 
pena lty  fo r em p loyee  who, wh ile  o ff  du ty ,  tw ice used an  agen cy 
pho tocop ie r to  m ake  a  to ta l of 1 1  cop ies  o f persona l pa pers . M oore  v .  
D epartm ent of A rm y, 32  M .S.P .R.  277  (1987)  

R em ova l  w as  a  reasonab le  pena lty fo r “a ppe llan t [who ] m ade  153 
persona l  te lephone  ca lls  on  agency  tim e wh ich  were  b illed  to  the  agen cy 
a t  a  cost o f ove r $800 .00 , and  [w ho] a ttem pted  to  persuade  a  th ird  party 
to  lie  abou t  the  na tu re  o f the  ca lls.” L ew is  v . G enera l Services  
Adm in is tra tion , 82  M .S.P .R.  259 , 265  (1999)  

“ Inasm uch  as  governm ent  regu la tions c lea rly pro vide  that frequ en t flyer 
m iles derived  from  o ffic ia l  trave l a re  governm en t  p roperty, see  [the  Federa l  
T rave l R egu lation  (F T R ), a t] 41  C .F .R.  §  301-1 .103(f)(1 )  [m oved  to  §  301-
53 .1  o f  the  FTR  on  Apr il 1 ,  1998  (63  Fed. Reg. 15 ,970)],  the re  can  be  no  
doub t bu t  tha t d isc ip line ba sed on  the susta ined  charge in  th is  case 
p rom otes the  efficiency o f the  se rvice .” L ew in  v. D epa r tm ent  o f Just ice , 
74  M .S.P .R . 29 4 , 29 9-30 0  (19 97) [Note: The  N ationa l De fense 
Au thoriza tion  Ac t  fo r F isca l Year 2002  (Pub . L . 107-107)  lifted  the  
restric tio n  on em ployees’  personal  use of  prom ot iona l  item s, such as 
frequen t  flye r  m iles , ea rned  wh ile  on  o ffic ia l  G overnm ent  trave l.  The  F T R  
was  am ended  accord ing ly  on  Apr il 12 , 2002  (67  Fed. Reg. 17946-17947).] 

“Inasm uch as  go ve rnm en t reg ulat ion s clea rly pro vide  that frequ en t flyer 
m iles derived  from  o ffic ia l trave l are  governm ent property, see 4 1 C .F .R .  
§  301 -1.103 ( f) (1) ,  there can b e no d oub t bu t  tha t d isc ip line  based on  the  
sus ta ined  charge  in  th is  case  prom otes the  e fficiency o f the  serv ice .” 
L ew in  v. D epa r tm ent  o f Just ice , 74  M .S.P .R.  294 , 299-300  (1997)  
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Unauthorized  use  o f “governm ent franked” m a il. Laursen  v. Ve te rans  
Adm in is tra tion , 4  M .S .P .R.  66  (1980)  

Rem ova l was  a  reasonab le  pena lty  fo r us ing  and  a llow ing  o the rs  to  use  
governm ent prin ting  eq u ipm ent to run  a  pornography b us iness. S ca rbe rry 
v .  Dep a rtm e nt o f  th e A rm y, 23  M .S.P .R.  246 , 247-48  (1984), a ff’d , 770  
F .2d  182  (Fed . C ir. 1985)  (Tab le )  

“[T ]he  evidence  sh ow s tha t the  ap pe llan t’s m isuse  of the  go ve rnm ent 
com pute r and  p rin te r was  excess ive .  In  add ition , he r persona l use  o f  the  
E -m a il a t work was  a lso  excessive  and  unnecessary  to  the  perfo rm ance 
o f he r du ties.” R ush  v. Depar tm ent  o f  A i r Force , 69  M .S.P .R.  416 , 418  
(1996)  

M isuse  o f ag ency e -m a il sys tem  to send  “biza rre  m essages” unre lated  to 
age ncy bus iness to  other  em ployees,  and m isuse  o f  governm ent  
equ ipm ent to gene rate a m em orandum  unre lated to  age ncy bus iness.  
B ishopp  v. D epa r tm ent  o f A i r Force , 75  M .S.P .R.  33  (1997)  

M isuse  o f  e lectron ic m a il (“lov e  no tes” sen t to  ano ther  em p loye e). Do leza l  
v .  Depar tm ent o f A rm y, 58  M .S.P .R.  64  (1993), a ff’d , 22  F .3d  1104  (Fed .  
C ir. 1994)  (Tab le )  

Superviso r  m isused  Governm en t  p roperty  (subord ina te ’s  o ffice ) when  he  
had  consensua l se xu a l re lation s  w ith h er there . V anderg rift v .  Un ited  
States P osta l Se rv ice , 26  M .S.P .R.  516  (1985)  

“H ere ,  the ag ency w as not  requ ired to  prove in tent  to  susta in  the charge 
o f  m isuse  o f a  governm en t c red it card .” Baracker  v . Depar tm en t o f  
In te rio r, 70  M .S .P .R.  594 , 602  (1996)  

“The  susta ined  charges . . .,  [inc lud ing ] one  ins tance  o f  m isuse  o f  a 
governm ent D iners  C lub  card  [to  ren t a  m ote l  room  fo r persona l us e ], are 
serious.” K ye  v. D efense Log is tics  Ag ency, 64  M .S.P .R . 57 0 , 57 4  (19 94), 
re v ’d  sub  nom . on  o ther g rounds, LaC han ce  v. Er ickson , 522  U.S . 262  
(1998)  

“[A ]ppe llan t’s  use  o f govern m ent p ro perty  . . . w as in itia lly a u thorized  by h is 
superio rs . T hus, if a  v io la tion  d id  occur,  it was  a  techn ica l v io la tion  o f an  
unen forced  po licy.” D avis  v .  D epartm ent of A rm y, 33  M .S.P .R.  223 , 227  
(1987)  

“[T ]he  fac t  tha t appe llan t abused  h is  supe rv iso ry a u thority  in  sanction ing 
m isuse  o f governm ent  p roperty c asts  considerab le  doub t on  the  p roprie ty 
o f his c on tinued  se rvice  as  a s uperviso r.” P erro tti v .  D epartm ent of A rm y, 
18  M .S.P .R.  548 , 550  (1984)  
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Fa ilu re  by  ag ency to  pro ve  tha t the  us e  of g ove rnm en t p rope rty  was  
unau thorize d . W o lak  v. D epartm ent of A rm y, 53  M .S.P .R.  251  (1992)  

“The  agency con tended  tha t  the ap pel lant  m ade  three long  d is tance 
te lephone ca lls  to  h is  hom e on Novem ber 1, 19 93 . Altho ug h the  ag en cy’s 
wi tness  s tated that  these  ca lls we re  on  a  long-d is tance  b illing , th e  b ill 
es tab lishes tha t the  ca lls w ere  no t  long  d is tance .  In susta ining  this charge , 
the ad m in is tra tive judge found that  ‘the ag ency has  supported  its  charge  
tha t the  appe llan t  m ade  th ree  unau thorized  ca lls  on  the  ce llu la r  te lephone  
ass igned to  h im ,’ w ithou t s ta ting  whe ther  the  ca lls  were  long  d is tance .  The  
age ncy sp ecifica lly ch arge d , ho w eve r, tha t the  ca lls w ere long  d is tance .  
The  agen cy bears the bu rden of  prov ing ea ch of  the e lem ents o f its 
charge .  See Burroughs v. Department of the Army, 91 8  F .2d  17 0 , 17 2  (Fed . C ir. 
1990).  Beca use  it failed  to  do  so , the  ch arge  ca nnot be  su sta ined .” Lan za 
v . D epartm ent of A rm y, 67  M .S.P .R.  516 , 521  (1995), rem anded on  o ther  
g rounds, 70  F .3d  12 89  (Fed . C ir.  1995) (T ab le), on  rem and, 7 1 M .S .P .R .  
6  (1996), rev iew d ism issed, 101  F .3d  716  (Fed . C ir. 1996)  (Tab le )  

M isuse  o f appropria ted  funds. B ro w n  v. Depar tm ent o f A ir  Force, 
67  M .S.P .R.  500  (1995)  

Conversion 

“[T ]he  agency charged  the  appe llan t w ith [v io lating ] 18  U .S .C . §  641 .  .  .  . 
Sec tion  641  m akes it un law fu l to ‘e m bezzle[], ste a l[], pu rlo in[], or knowingly 
convert[]  to  [one’s ] use  o r the  us e  of a no the r . . . an y reco rd, vouch er, 
m on ey,  o r th ing  o f va lue  o f the  U n ited  S ta tes o r o f a  departm ent o r agen cy 
thereo f.’  .  .  .  [C ]onvers ion  under sec tion  641  m ay  be  consum m ated  
w ithou t  any in ten t to  keep , and  inc ludes  m isu se  or abuse  o f p roperty, o r 
use  in  an  unau thorized  m anner o r  to  an  unau thorized  exten t. Morissette v. 
United States, 342  U .S . 246 , 271-72  (1952). Conversion  under sec tion  641  
does, ho w eve r, req u ire p roo f of a  se rious v iolation  of the  go ve rnm en t’s 
rig h t to  con tro l the  use  o f its p roperty. See United States v. May, 625  F .2d  186 ,  
192  (8th  C ir. 19 80).  .  .  .  [A lso] a v iolation  of section  64 1  . .  . do es re qu ire 
p roo f  o f cr im ina l inten t. Morissette, 342 U .S . a t 263 .  .  .  . Th e facts  and 
c ircum stances surroun ding the app ellant ’s  ac tio ns  in  m ak ing  and  tak ing  
pho tocop ies  o f agency d ocum ents  support a  find ing  tha t  he  had  the  
requ isite in ten t under  section 64 1.  In  each  instance,  he rem oved  and 
cop ied  docum ents  w ithou t th e  know ledge  or consen t o f h is  superv isors,  
wh ile  no  one  e lse  was a round , and  he  adm itted  tha t he  knew he  was  no t  
supposed to  have  these  docum ents . N o t on ly w ere  the  appe llan t’s  actions 
unau thorized ,  they  cons titu ted  a  se rious  v io la tion  o f the  agency’s  righ t to 
con tro l the  use  o f its p roperty. T he  pho tocop ied  docum ents  con ta ined  
sensitive  and  persona l info rm ation , inc lud ing  soc ia l se curity num bers , a 
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superv iso r’s  com m ents  abou t the  w ork  p roduct o f o ther em p loye es, da tes 
o f b irth , and  serv ice  com puta tion  da tes. The  appe llan t’s  ac tions  in te rfe red  
w ith the  agency’s  responsib ility to  ensure  tha t such  re cord s  a re  used  on ly 
fo r  the  o ffic ia l governm ent purposes  fo r  w h ich  they w ere  crea ted .” Hea th  
v . Depar tm ent o f T ransporta tion , 64  M .S.P .R.  638 , 645-46  (1994)  

“[T ]he re  is  no de  m in im is  m oneta ry  th resho ld  tha t p reven ts  the  Board  from 
sus ta in ing  a  v io lation  o f [18  U .S .C .] se ction  641 . . . . A lthough  we found  
it un nece ss ary  to  address  the  issue  in Heath, 64  M .S .P .R.  a t 644 , we  now 
find  tha t th e  te rm  ‘th ing  o f va lue ’  inc lude s in tangib les,  such as the ag ency’s 
Federa l E xp ress  accoun t num ber . . . . [T ]he  accoun t num ber is  a  th ing  o f  
va lue  because  it au thorizes  paym ent by  th e U n ited S tates for  a  serv ice 
perfo rm ed  by Fed era l Express.  . . . Because  the  agency exerc ised  con tro l  
over  the  use o f  its  Federa l  E xpre ss  accoun t num ber, it  w as  a  th ing  o f va lue 
‘o f  the  agency.’” M ann  v. Depa rtm ent o f Hea lth  and  Hum an Services, 
78  M .S.P .R.  1 , 8 -9  (1998)  

Misuse of Official Time: 

Conduc ting  persona l bus iness  w h ile  on  du ty  a  m isuse  o f o ffic ia l tim e . 
Cohen  v. D epartm ent of T rea su ry, 7  M .S .P .R.  57  (1981)  

“W asting  tim e” as  bas is fo r  adverse  action . P itts  v . D epa r tm ent  o f  N avy, 
7  M .S .P .R .  208  (1981); W atts  v . Ve te rans  Adm in is tra tion , 24  M .S.P .R.  421  
(1984)  

Read ing  a  new sp ape r w h ile  on  du ty a “se rious o ffense .” Cook  v .  
D epa r tm ent  o f  N avy, 34  M .S.P .R.  26 , 28  (1987)  

Fa ilu re  by a gency to  p ro ve  tha t a lleged  use  o f govern m ent tim e  w as 
unau thorize d . W o lak  v. D epartm ent of A rm y, 53  M .S.P .R.  251  (1992)  

Misuse of Subordinate Employee’s Official Time: 

“[T ]h is  type  o f  m isconduct, us ing  su bordina te e m p loye es to  pe rform 
persona l tasks  w h ile  [th ey a re ] on  o ffic ia l du ty, is  qu ite  se rio us  and 
war ran ts s ign ifican t d isc ip lina ry  action .” Ho lt  v . Un ited  S ta tes  Pos ta l  
Se rv ice , 63  M .S.P .R.  198 , 203 (1994), a ff’d , 59  F .3d  180  (Fed . C ir. 1995)  
(Tab le )  

“[T he  Bo ard ’s  Ad m in is tra tive Law  Judge ] susta ined  two  spec ifica tions  o f  
Charge  IV ,  tha t  responden t  m isused  the O H A a nd i ts  em ployees in 
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fu rthe rance  o f p riva te  leg a l m atte rs . He  sus ta ined  spec ifica tion  A ,  tha t the 
recept ion is t took  m essages  on  Ju ly 23 , 1991  from  tw o ind iv idua ls  who  
ca lled  responden t  a t the  W hite  P lains  O H A  office  co nce rning  lega l m atters 
(job  in ju ry cases) unre la ted  to respondent’s o fficia l du ties , and 
spec ifica tion  B ,  tha t on  Sep tem ber 22 , 1992 , an  unnam ed wom an v is ited  
the  W hite P lains  o ffice  and  left  a  fo lder fo r respondent con ta in ing  lega l 
docum ents unre la ted  to  S S A  business. R espondent ob jects  tha t th e re  is 
no  ev idence  tha t he  so licited  the  ca lls o r the  v is it. W e  agre e  tha t th is 
ev iden ce  is  insuf fic ient  to  supp or t an in ference  tha t  responden t au thorized  
the  ca llers  to  te lephone  o r v is it h im  at  the of fice or  gave them  the ad dress 
o r  te lephone  num ber.  An  ind iv idua l who  was  aware  of re spondent’s 
em p loym ent by the O H A w ould have  little  d ifficu lty  in  obta in ing i ts  address 
and  te lephone nu m ber.  Acc ording ly, w e  do  no t susta in C harge  IV .” O ffice 
o f  H earin gs  and  A ppea ls, S ocia l Security  A dm in is tra tion  v. W h ittle sey, 59  
M .S.P .R.  684 , 695  (1993)  

“[T ]he  ap pe llan t direc ted  a w ork c rew  to p erform  w ork , w ith  governm ent  
too ls  and  m ate ria ls , on  a  p riva te  p ro ject w h ile on  du ty . .  . [and ] the 
appe llan t  to ld  one  o f  the  c rew m em bers  tha t h is  job  wou ld  be  jeopard ized  
if he  d id  no t  pe rfo rm  the  w ork in q uestion .” S m ith  v . D e p artm e nt o f A ir 
Fo rce,  36  M .S .P .R . 105 , 106  (1988), a ff’d , 862  F .2d  321  (Fed . C ir. 1988)  
(Tab le )  

Outside Employment and Activities: 

“[T ]he  ag ency’s s tan dards  of conduct requ ire tha t an  em p loye e  req uest 
approva l be fo re  engag ing  in  ‘any o ff-du ty em p loym ent.’  W e see  no  p roper  
bas is ,  the re fo re ,  fo r  find ing  tha t the  agency’s  know ledge  tha t th e  appe llan t 
was  working  as  an  em ploye e  o f a  tax p repare r e lim ina tes  any n eed  to 
request pe rm ission  to b eg in w ork as  a s e lf-em p loye d  C P A .” G onza lez v .  
D epa r tm ent  o f A i r Force , 51  M .S.P .R.  646 , 651  (1991)  

“[A ]ppe llan t con tends  tha t  the  p res id ing  o fficia l er red  in fin d ing  tha t the 
ag en cy’s fa ilure  to  fo llow its  own p rocedures  d id  no t const itu te  a defense 
o f harm fu l procedura l er ror .  Spe cifica lly, a ppe llan t a rgues tha t he  had 
p rov ided  h is superv iso r w ith  an  app lica tion  to  engage in  ou ts ide 
em p loym ent  (Form  7995) be fo re  he  began  h is  ou ts ide  em p loym ent and  
tha t she  fa iled  to  take  any a ction  on  it or  fo rw ard  it to th e  appropria te 
o ffic ia ls ;  nor d id  she  d iscuss the  sta tus  o f h is a pp lica tion  w ith h im . H e 
a rg ues tha t he  re asonab ly re lied  on  h is  superv iso r’s  conduct and  tha t he  
wou ld  no t have  engaged  in  ou ts ide  em p loym ent  if he  had  been  in fo rm ed 
tha t it was  proh ib ited . . . . W e  find  tha t  the sup erv isor ’s  fa ilure to  process 
appe llan t’s  app lica tion  fo r ou ts ide  em p loym ent does  n o t cons titu te  a  
defense  to  be a nalyzed un der  the ha rm fu l procedura l er ror  s tand ards set  
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fo rth  a t  5  C .F .R .  §  1201 .56(c )(3 ) and  our dec is ion  in Parker v. Defense 
Logistics Agency, 1  M SPB  489  (1980). . .  . Ra ther,  it  m ay  be  m ore 
appro pria te ly conside red  as  a  facto r th a t goes tow ard s  de te rm in ing 
whether the  pena lty  im posed  by  the  agency was  w ith in  the  param e te rs  o f  
reasonab leness.” Corbe tt  v . D epartm ent of T rea su ry, 2 1 M .S .P .R . 544  
(1984)  

“The  third charge  aga ins t  the  appe llan t  is  based  on h is  fa ilu re  to  subm it  a 
form  520 to  the ag ency seek ing  ad va nc e a pp rova l of the ‘ou tside  ac tivi ty’  
o f ow ning (and leas ing  to  o thers ) re a l es ta te . T he  agency con tends tha t 
the  fo rm  520 , a long  w ith  the  approva l o f  the  agency,  is  requ ired  by sec tion  
169 .21  o f the  agency’s  Inspection  O pera tion s  M anua l an d  by section 
3118 .3  o f  the  FD A Sta ff  M anua l  G u ide .  The  appe llan t, on  the  o ther hand ,  
a lleges tha t ne ither section  covers  activ ities  such  as  ownersh ip  o f  rea l  
es ta te ; and  tha t  h is  re portin g  o f th e  ow nersh ip  in  an  agency [con fiden tia l 
financ ia l d isc losure repor t] wa s su ffic ien t to  m eet agency re qu irem ents 
w ith re spect to  th is  m atte r. W e  have  re v iew ed  the  two  sec tions  o f  
instru ctions wh ich  the  agency has  c ited  in  support o f its  pos ition .  Ne ithe r  
sec tion  inc ludes  any c lear s ta tem en t  tha t ownersh ip  o f  rea l es ta te  is  an  
‘ou ts ide  ac tivi ty’  fo r wh ich  agency approva l  is  requ ired .  Sec tion  169 .21  o f  
the  Inspection  O pera tions  M anua l G u ide  pro v ides tha t ‘ou ts ide  ac tiv ities 
inc lude  .  .  .  [e ]m p loym ent  (whe ther com pensa ted  o r no t)’ and  s ix  o ther  
act iv ities .  None  o f  the  la tte r s ix  activ ities  inc ludes  ownersh ip  o f  rea l es ta te .  
Fur therm ore , a lthough  the  de fin ition  in  sec tion  3118 .3  ind ica tes  tha t  the  lis t 
o f  activities  is n o t exh austive , and  a lthough  ownersh ip  o f  rea l es ta te  is  no t  
listed  as  a  specific exc ep tion  to  the  reporting  requ irem ent, we  find  tha t  the  
activity o f  ‘em p loym ent’  (wh ich  is  no t describ ed  fu rth er in  tha t section ) 
canno t  be  assum ed to  inc lude  the  ‘ac tivity’ in  w h ich  the  appe llan t  has  
engaged .  In  light  o f  the ab sence  o f any  c lea r  ind ica tion  tha t  the  agency’s 
instru ctions  requ ire  advance  approva l of th e  activity, w e  find  tha t the 
age ncy  has fa iled  to  support the  th ird  charge  aga inst the  appe llan t by  a 
prepond erance  of the  ev idence .” For res te r  v . Depar tm ent o f Hea lth  and  
Hum an Services, 27  M .S.P .R.  450 , 456-57  (1985)  

Em ployee engaged  in  ou ts ide  em p loym ent a fte r ob ta in ing  approva l o f h is 
su perviso r, who  d id  no t have  au thority  to  g ran t such  approva l.  The  
em p loyee reasonab ly  be lieved  that  h is  superv isor  had au thor ity  to  app rove 
ou ts ide  em p loym ent. Van  Fossen  v. Depar tm ent o f Hous ing  and  Urban  
Deve lopm en t, 748  F .2d  1579  (Fed . C ir. 1984)  

“Appe llan t contended  that  h is  superv isor  assented to  h is  con tinua tion  o f  
h is  p riva te  p ra ctice  [o f law ], and  the  p res id ing  o ffic ia l  found  tha t  the  
superv iso r’s  acqu iescence  constitute d  a  m itiga ting  facto r. The  superv iso r  
a ttes ted  in  h is  a ffidav it  tha t he  and  two  o ther agency em p loyees  sough t  
‘adv ice and  ass is tance ’  from  appe llan t  on  p riva te  m atters , w h ich  the 
superv iso r  d id  no t co nstrue  to  constitute  leg a l represen ta tion , and  tha t he  
d id  no t g ran t appe llan t perm iss ion  to  con tinu e  any p riva te  p ractice  a fte r 
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appe llan t becam e a  Federa l em p loyee  . . . . F urth er, the  courts  have  he ld 
tha t unde r the  [agency]’s  regu lation s  govern ing  em ploye e  conduct an 
em p loyee  w ho  m ere ly in fo rm s  h is  superv iso r o f h is  poss ib ly p ro scrib ed 
activ ities  has  no t  m ade an  e ffec tive  d isc losure , because  an  em p loyee  may  
sa tisfy  h is  fiduc iary  respo nsib ility  on ly  by seeking ad v ice  and  gu idance  on  
ques tions  o f co n flict o f inte rest from  a  depu ty counse lo r des igna ted  by  the  
ag en cy. See United States v. Kenealy, 646 F .2d  69 9 , 70 3-05  (1 st  C ir. 19 81) (a 
Federa l rea l es ta te appraise r’s asserted ‘d isc losure ’ o f h is  ou ts ide  ac tiv ities  
to  h is superv iso rs  and  in h is e m p loym ent app lica tion  fa iled  to  sa tis fy  h is 
reg u latory  de fense  to  h is  b reach  o f  fiduc ia ry  du ty  because  he  fa iled  to 
request and receive adv ice  and  gu idance  fro m  a  depu ty  counse lo r o n  h is 
poss ib le  con flict o f inte rest), cert. denied, 454 U.S . 941 (19 81). The  B oard 
is  no t persuaded  tha t appe llan t’s  a lleged  d isc losure  to  h is  superv iso r o f h is 
p riva te  pra ctice  of law  is a s ubstan tia l m itiga ting  fac tor u nde r  these 
c ircu m stances.” C urr ie  v . Depar tm ent o f  H ous ing and  Urban  
Deve lopm ent, 21  M .S.P .R.  720  (1984)  

F ree  association  c lause  o f F irs t Am endm en t d id  no t bar agency  from 
tak ing  d isc ip lina ry  action  against an  em p loyee  who a ttem pted  to  engage  
in  ou ts ide  activity w itho u t ob ta in ing  p rio r w ritten  approva l. W illiam s v.  
In te rna l Revenue  Serv ice, 919  F .2d  745  (D .C. C ir. 1990)  

S tanda rds  o f  E thica l Conduct p rov ision  at 5  C .F.R . § 2 635 .80 7(a), 
p ro h ib iting  execu tive  b ra nch  em ploye e ’s  re ce ip t o f trave l expenses in 
connec tion  w ith  ou ts ide  teach ing , speak ing , and  wr iting  the  subject  m atte r 
o f wh ich  re la tes  to  the em p loyee’s  of fic ia l dut ies,  is  not  enforceable against  
em p loyees  be low  the  sen ior exe cu tive  serv ice  lev e l of e m p loym ent. 
San jour  v . U nited S tates Envi ronm enta l Protection A gen cy, 7  F . Supp . 2d  
14  (D .D .C . 19 98), on  rem and from  56  F .3d  85  (D .C . C ir. 19 95) (en banc) 

“[A ]ppe llan t’s  fa ilu re  to  report h is  ou ts ide  em p loym ent desp ite  h is 
adm iss ion  o f p rio r knowledge  o f  the  reporting  requ irem en ts  is  s im ila rly  no t  
inconsequen tia l  in  te rm s  o f  its  nega tive  re flec tion  o f appe llan t’s  charac te r  
o r  w hen  v iew ed in th e  con text o f the  fact tha t appe llan t ’s  ava ilab ility fo r 
nece ss ary ove rtim e du ty wou ld be  im pa ired . In  ad d ition , an  ap pearan ce 
o f  im proprie ty  cou ld  resu lt  from  appe llan t’s  em p loym ent w ith  a  truck ing  
com pany  sub ject to  investiga tion  by the  ag ency.” M eyer v . Un ited  S ta tes  
C ustom s Se rv ice , 18  M .S.P .R.  545 , 547  (1984)  

“[T ]he  perm iss ion  the  appe llan t appare n tly  rece ived  wh ile  in  good  hea lth 
to  w ork  in n on-federa l em p loym ent during  o ff-du ty ho urs  does  no t im p licitly 
cover a  per iod of  s ick  leave  becau se [agency requ ired  specific approva l for 
any ou ts ide  em p loym ent durin g  a  perio d  o f s ick  leave  and ] th e  appe llan t 
was  not  in  s ick leave  sta tus  a t the  tim e the  o rig ina l pe rm iss ion  w as  g ive n .” 
Pardee  v. G enera l Services  Adm in is tra tion , 54  M .S.P .R.  615 , 617  (1992)  
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Em ployee ’s  showing  h is  superv isor  the S tand ards of Eth ica l Conduc t and  
te lling  her  tha t no th ing  in  them  w ou ld  support a gency’s  den ia l o f h is 
request for p rior approv a l of ou tside  em p loym ent was n o t a d isclos ure 
p ro tec ted  by th e  W histleb low er P ro tection  A ct. Yost  v . Depar tm ent o f  
Hea lth  and  Hum an Services, 85  M .S.P .R.  273  (2000)  

“In  answer to  the  charges tha t he  v io lated  agency  ru les  by engag ing  in  the  
practice  o f  law , respondent asserts  tha t the  agency’s  p roh ib ition  v io lates 
h is  F irs t Am endm en t  righ ts  to  freedom  o f speech  and  associa tion .  
W h ittle sey does  no t c la im  tha t  the re  is  a  F irs t Am endm ent  righ t  to  practice 
law  in  v io la tion  of  applicable ru les,  but he con tend s that , becau se spee ch 
is  invo lved  in  the  p rac tice  o f  law,  under  National Treasury Employees Union 
(NTEU) v. United States,  990  F .2d  1271  (D .C . C ir.), reh’g en banc denied, 3  F .3d  
1555 (1993), [aff’d in part, rev’d in part, and remanded, 513  U.S . 454  (1995),]  the  
governm ent  m ay n o t constitu tiona lly p roh ib it h im  from  prac tic ing  law and  
represen ting  c lien ts in m atters  unre lated  to  h is w ork  o r function . In NTEU 
the  court  found  tha t sectio n 5 01 (b ) o f  th e E th ic s  in  G o ve rn m e n t A c t, 
bann ing  federa l em p loyees  from  rece iv ing  honora ria  fo r o ff-du ty 
app earances,  speeches  or a rticle s, vio lated  the  F irst A m endm ent  as it 
app lied  to  exe cu tive  b ranch  em ploye es. The  court he ld  tha t the  sta tuto ry 
p roh ib ition  w as  unconstitu tiona lly overbroad beca use  it was  no t lim ited  to 
em ployees’  rece ip t o f paym ents  where  there  was  som e nexus be tween the  
em p loyee ’s  job  and  e ithe r  the  sub jec t  m a tte r o f  the  express ion  o r  the  
charac te r  o f the  payo r. Id. a t 1275 .  The  NTEU de cision  do es n o t support 
re spondent’s  a rgum ent be ca use  the re  is  a  nexus  be tween the  p rac tice  o f  
law  and  the  pos ition  o f a  jud icia l office r like  the  respondent [foo tno te 
om itted ].  T h is  connection  is  re cogn ized  by the  A m erican  B ar A ssocia tion 
(A B A )  C ode  o f Jud ic ia l C onduct w h ich  p ro v ides in  Sec tion  4G  tha t, excep t  
when  he  o r she  is  ac ting  p ro  se  o r adv is ing  fam ily  m em bers  w ithou t  
com pensa tion ,  ‘[a ]  judg e shal l not  pract ice  la w .’  Th e B oard has p rev ious ly  
found  tha t  the  ABA  Code is  an  appropria te  gu ide  fo r eva lua ting  the  
cond uct  o f adm inistra tive  law  judges. Matter of Chocallo, 1  M .S .P .R.  612 ,  
652-53  (1978). T he  S S A  G u ide  on  E m ploye e  C onduct para lle ls  th is 
p roh ib ition  in  P art V II, S e ctio n  I,  ‘R e stric tio ns  A pp lyin g  to  A dm in is tra tive 
Law  Judges.’ As  the  G u ide  exp la ins , an  appearance  o f  im proprie ty  and ,  
in  m any c ases, o f con flic t o f in te re st is  c rea ted  when an  ind iv idua l ac ts  as  
an  advoca te  in  d ispu tes  be tween par ties  who  m ay  la te r appear be fo re  the 
ind iv idua l  acting  as  an  A LJ. W e  a lso  agree  w ith th e  agenc y tha t  the  
p roh ib ition  is  appropria te  as  a  m ethod  o f  p reven ting  co lla te ra l  m isuse  o f  
pos ition  and  d istra ction  from  o ffic ia l du ties .  Respondent has  shown no  
v io la tion  of h is F irst Am endm ent righ ts.” O ffice of  Hea r ings an d A ppe als ,  
Soc ia l S e cu rity A dm in is tra tion  v. W h ittle sey, 59  M .S.P .R.  684 , 695-96  
(1993)  
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Acting as an Agent of a Private Party Before an Agency: 

“App ly ing  th e w e ll-s ettle d  co m m o n-la w  m e a nin g o f  th e  te rm  ‘a ge nt,’ w e  
conc lude  tha t  the  Board  erred  in  find ing  tha t  M s .  O ’Ne ill ac ted  as  an  agen t  
under [18  U .S .C. ] sec tion  205(a )(2 ), because  the  governm en t p resen ted  
no  ev idence  tha t M s. O ’N e ill had  ac tua l  o r apparen t au thority to  act on 
beha lf  o f A ltam ont. In  her subm iss ion  to  the  B oard , M s. O ’N e ill c la im ed 
tha t Fa ther Pe ter  Youn g,  the d i rector o f  A ltam ont , wo uld have  testifie d  a t 
a  hearin g  tha t M s. O ’N e ill had  no au thor ity  to  cond uct  bus iness  on  beha lf 
o f A ltam on t.  The  adm in is tra tive  judge , however, deem ed  such  tes tim ony  
ir re levan t  based  on  her conclus ion  tha t  section  205  d id  no t inc orpora te 
age ncy pr inc ip les.  The ev idence  o ffe red  by th e  governm ent, and  the 
find ings o f  the  adm inistra tive  judge , estab lished  no  m ore  than  tha t 
M s.  O ’N e ill pu rported  to  represen t the  inte rests o f A ltam ont.  The  ev iden ce 
d id  no t estab lish , and  the  adm in istra tive  judge  d id  no t  find ,  tha t he r  
purported  rep rese ntation w as  au thorized , eithe r actual ly or a pp are ntly. 
She  w as there fo re  no t sh ow n to  have  been  an  ‘ag en t’ of A ltam ont in  the  
sense  tha t th e  te rm  is  used  in  the  law o f agency and  in  the  sense  tha t w e 
unders tand  the  te rm  to  be  used  in  sec tion  205(a )(2 ).  T he  B oard th erefo re 
e rred  in  conc lud ing  tha t  M s .  O ’Ne ill ac ted  as  an  agen t  o f a  p riva te  party 
be fore  a  governm en t agency, and  her  rem ova l canno t be  sus ta ined  on  the  
g round tha t sh e  v io lated  18  U .S .C .  §  205(a )(2 ).” O ’Ne ill  v . Depar tm ent o f  
Hous ing  and  Urban  Deve lopm ent, 220 F .3d  13 54 , 13 63  (Fed . C ir. 20 00), 
cert. denied, 531  U.S . 1197  (2001)  

Conflict of Interest With Regard to Employee’s Representative in an 

Administrative Proceeding: 

“The  C ivil Serv ice  R eform  A ct guaran tees  an  em ploye e  the  righ t to 
be  rep resen ted  . . . in  an  appea l be fo re  the  [M erit S ys tem s  P ro tection ] 
Board .  .  .  . The  Board ’s  p rocedura l  regu la tions  expand on  this s tatu tory 
en titlem ent by  p rov id ing  a t 5  C .F .R . §  1201 .31(b ): ‘A  party  m ay  choose  any 
representat ive  as long  as the person is  wi lling an d able to  serve.  
H ow eve r,  the  o ther party  o r parties  m ay cha llenge  the  represen ta tive  on  
the  grounds  o f co n flict o f inte rest o r con flict o f pos ition .’ . . . [T ]he  te rm 
‘con flic t o f pos ition ’  .  . . w as inc luded  in th e  regu lation  to  ensure  tha t a 
conf lic t o f  in terest  cou ld  be  found  even  w here  no  d ire ct fin anc ia l con flic t is 
invo lved .” Sweeney  v. D epartm ent of T rea su ry, 3  M .S .P .R.  225 , 228-29  
(1980), recons . den ied , 8  M .S .P .R.  641  (1981)  

Un ion  re pre sen ta tive , des igna ted  by e m p loye e  a t hearin g  to  se rve  as  h is 
rep resen ta tive ,  w as  d isq ua lified  because  o f a  con flict o f inte rest, i.e., 
em p loyee who wou ld be  represen ted  w as  a  superv iso r w hose  subord ina te 
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em ploye es  w ere  represen ted  by th e  un ion . Shor te r  v . D e p artm e nt o f A ir 
Fo rce, 28  M .S.P .R.  622  (1985)  

“The  appe llant  a lso f iled a m ot ion to  d isqua lify  the ag ency representative 
beca use  th e a pp ella nt  file d a n E E O  com pla in t  in  wh ich  he a lleged  tha t  the  
age ncy  represen ta tive  coached  agency witnesse s  to  lie  during  the  hearing .  
Be cause  the ap pel lant  has not  estab l ished  that  the ag ency 
re pre sen ta tive ’s  invo lvem ent  in  the  appe llan t’s  EEO  com pla in t  resu lted  in 
a  con flic t o f  in te re st o r p os itio n, w e d en y  th e  m o tio n.  S ee  5 C .F .R .  § 
1201 .31  (a  party m ay  cha llenge  the  des igna tion  o f th e  opposing  party ’s 
representat ive  on  the  ground  tha t it invo lves a  co n flict of intere st o r a 
conf lic t  o f pos ition ); Sweeney v. Department of the Treasury, 3  M .S .P .R.  225 , 228  
(1980)  (when  cons idering  a llega tions of con flict of intere st, the  bu rde n  of 
p roo f rests  on  the  party m oving  fo r d isq ua lifica t ion ), recons. denied, 8 
M .S .P .R . 64 6  (19 81).” M etzenbaum  v. G enera l Services  Adm in is tra tion , 
83  M .S.P .R.  243 , 245  n .1  (1999)  

Indebtedness: 

“The  agen cy  m ay e ffe ct an  adverse  action  aga inst an  em p loye e  on ly when  
it  can  estab lish  tha t th e  em p loye e ’s  non-paym ent o f just deb ts  h as o r w ill 
have  a  de lete rious  e ffect on  tha t em ploye e ’s p erfo rm ance  or on  the  ab ility 
o f  the  agency to  perfo rm  its as signed  m ission .” M onterosso  v. Depar tm ent  
o f T rea su ry, 6  M .S .P .R.  684 , 689  (1981)  

“In  v iew o f  the  tim e consum ing  nature of  the creditors ’  com m un ica tion s to 
h is  superv iso rs  and  the  d isruption in  the w orkplace  caused  by a ppe llan t’s 
failure  to pa y his de bts, w e f ind tha t the  ag en cy e s tab lished  by a 
prepond erance  o f  the  evidence  tha t appe llan t’s  o ff-du ty  m isconduct had  
a  de leteriou s e ffec t on h is p erform an ce  an d o n the  ag en cy’s ab ility to 
perfo rm  its a ss igned  m iss ion .” C orn ish  v .  D epa r tm ent  o f  C om m erce, 10 
M .S.P .R.  382 , 384-85  (1982)  

“W e ha ve  co m bed the  rec ord fo r eviden ce re la ting appe llan t’s  nonpaym ent  
o f  deb ts to  h is p erfo rm ance  or the  agency’s  accom plishm ent o f its  m iss ion .  
A lthough  on  O ctober 1 8 , 1978 , appe llan t had  been  counse led  on  h is 
pro du ctivi ty, his p erfo rm ance  was  subsequen tly  found  sa tis fac to ry .  The  
ag en cy’s ev iden ce is , in e ffect, the refo re,  tha t appe llan t’s  nonpaym ent o f  
deb ts  ta rn ishes its  im age; o ther  em p loye es  cou ld  be  adverse ly a ffe cted  if 
they were  unab le  to  ge t c red it; and  m ora le  and  p ro duc tio n  wou ld  be  
adverse ly a ffec ted  w ithou t d isc ip line .  [Foo tno te :  The  agency  also  a rgued  
tha t  the  am ount o f  tim e  requ ired  to  p rocess com pla in ts  and  counse l  
appe llan t inte rfe red  w ith  the ef fic iency of  the serv ice.  W e have  he ld  tha t  
an  ag ency’s v o lun tary a ss um ption  of the  ro le o f in term ediary  with  creditors ,  
w ith the  co nco m itan t expend itu re  o f  tim e  and  e ffo rt b y a gency p ersonne l, 
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canno t be  g rounds to  d isc ip line  an  em ploye e . Monterosso, 6  M .S .P .R.  a t  
689 .]  Non e o f  th is ev idence  is  show n to  be  re la ted  to  the  agency’s 
accom plishm ent o f  its  m iss ion  in  th is  case.  .  .  .  Th ere is  no ev idence of  
any  pub lic ity re su lting  fro m  appe llan t’s  repea ted  de linquenc ies . There  was  
no  ev idence  tha t appe llan t’s  c red ito rs  v iewed h is  de linquency as  o ther  
than  persona l  to  h im  o r  tha t based  on  appe llan t’s  behav io r  they  wou ld 
re fuse  c red it  to wo r thy r isks  be ca us e the y w ere  go ve rnm en t em ploye es 
.  .  .  .  M oreover, a lthough  appe llan t’s  d eb t p ro ble m s  w e re  kn ow n  to  som e 
o f h is  co -workers  and th re e  had  co-s igned  h is  loan  fro m  the  cre d it un ion ,  
it does  no t appear  tha t apart f ro m  jibes  abou t h is  indeb tedness, h is 
work ing  re lation sh ips  w ere  a ffected . Cf. Yamaguchi v. Department of Navy, 
7 M .S .P .R . 671 (1981). T hus, w e  cannot find  ev idence  in th is re cord  tha t 
rises to  the  p reponderance  necessary  to  show a  nexus be tween 
appe llan t’s  nonpaym ent o f h is d eb ts  and  the  e fficiency o f the  serv ice .” 
Byars  v. D epartm ent of A rm y, 9  M .S .P .R.  225 , 228-29  (1981)  

“ [Ap pel lant ’s ]  fai lure to pa y he r jus t deb ts in a  pro pe r an d t im ely m an ne r 
is  se rious  m isconduct  s ince he r  pos ition as T ravel Ass is tant  invo lved 
fiduc ia ry responsib ilities  and  required her  to  adm in is ter  that  very  sam e 
program .” Dor rough  v. D epa r tm ent  o f  C om m erce, 41  M .S .P .R.  87 , 91  
(1989)  

“The  ev idence  shows tha t  the re  was  a  d isp u te  over the  $32  deb t.  Beca use 
o f  the  d ispu te ,  it canno t be  cons idered  a  jus t deb t and  appe llan t canno t be  
charged  w ith  failure  to p ay it.” V ilt  v . U .S.  M arshals  Se rv ice , 1 6 M .S .P .R .  
192 , 200  (1983)  

“The  pe titioner has  been  pun ished  by  the  repr im and  order  that  was issued 
to  her on  the  indeb tedness  charge  be fo re  it was  d ism issed .  It was  
au thorized by the con tract be tween  the  agency and  D iners  C lub  and  by  the  
agreem en t pe titioner s igned  when she  app lied  fo r  the  D ine rs  C lub  card .  
It w a s a ls o a uth oriz ed  by G S A  regu la tion  41  C .F .R . §  105-735-210  . . ., 
requ iring  perso nne l to  pa y the ir just f inancia l ob liga tions in a  pro per an d 
tim e ly  m anner. . . . Th is  reprim and was  issued  because  pe titioner  fa iled  
to  pay  her D iners  C lub  indeb tedness  in  a  p roper and  tim e ly  m anner and  
a llowed  it to  becom e  de linq uen t for 120  days . U nde r  these  c ircum stance s,  
the  re prim and  w as  pro per a nd  justifie d . It w ill re m a in  in  her p ersonne l file 
fo r th ree  ye ars .” P h illips  v . G enera l Services Adm in is tra tion , 878  F .2d  370 ,  
374  (Fed . C ir. 1989)  

“[W ]e  find  tha t  the  agency p roved  the  specifica tion  o f the  appe llan t’s ta x 
inde btedness  to  the  In te rna l Rev e nu e S erv ice  based  on  h is fa ilure  to 
tim e ly pay  h is  tax  ob liga tions  fo r the  years  in  ques tion  and  tha t p roo f o f  tha t  
spec i fica tion  is  su ffic ien t  to  p rove  the  agency’s  charge  tha t  the  appe llan t  
v io lated  its M in im um  S tandards  o f C onduct.” Crawfo rd  v. Depar tm ent o f  
T rea su ry, 56  M .S.P .R.  224 , 232  (1993)  
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N o “re asonab le  connection ” found  be tw een the  em p loye e ’s failu re  to  pay  
a  deb t owed to  a  p riva te  c red ito r  and  the  e fficiency o f the  serv ice . W h ite 
v . B loom berg , 345  F . Supp . 133  (D .  Md. 1972)  

Violation of Ethics Agreement: 

“H ere  it was  m ade c lear  to  appe llan t  tha t he  m ust  d ivest  h is  in terest in [a 
com pany w ith  wh ich  h is  Depar tm ent d id  su bstan tia l business ] in  ord er to 
be  h ired  by  the  Depar tm en t, and  he had  represen ted  tha t he  had  done so .  
There fo re ,  in  ligh t o f  the  governm ent’s  com pe lling  in te res t  in  avo id ing  
con flicts  o f  in te rest on  the  part o f its e m p loye es, and  in u pho ld ing  the 
integ rity o f the  fed eral  se rv ice , appe llan t’s a rgum ent tha t h is  pun ishm ent  
[re m ova l]  w as too  ha rsh  m ust fail.” S m ith  v . Depar tm ent o f  In te rio r, 
6  M .S .P .R.  84 , 88-89  (1981)  

Falsification of Financial Disclosure Report/Concealment of a Financial 

Interest: 

In  o rder fo r charge  o f fa lsifica tion  o f governm ent docum ent  to  be  
sus ta ined , agency  m us t p rove  by pre ponderan t ev idence  tha t  the  
em p loyee  know ing ly s upp lied  incorrect in fo rm ation  w ith th e  spec ific  in ten t  
to  de fraud  or m is lead  the ag ency.  Naeke l  v . Depar tm ent o f  
T ransporta tion , 782  F .2d  975 , 977  (Fed . C ir. 1986)  

E m ployee ’s  fa ilure to  lis t debt  owe d h im  by successfu l b idde r  on agen cy 
contract  w as  a  financ ia l in te re st fo r w h ich  d isc losu re was  requ ired ;  
a lthough  em ployee’s  finan c ia l  re la tionsh ip  w ith  b idder was  no t o f  type  
specifica lly p rov ided  in  the  d isc losure  fo rm  as  an  exam ple  o f  a  re porta b le 
in terest, the  fo rm  pro v ided  su ffic ien t info rm at ion so that  he should have 
k no w n to  lis t it. A lso , em p loye e ’s  fa ilu re  to  lis t h is  in te res t  in  rea l es ta te 
supported  charg e  o f subm ittin g  fa lse  in fo rm ation  on  o ffic ia l governm ent  
docum ent; because  em p loyee  ren ted  part o f tha t p roperty, “h is c la im  tha t 
the  pro perty was e xc ludab le as h is res idence  is incre d ible.” C onne tt  v . 
Depar tm ent o f  Navy, 31  M .S.P .R.  322 , 326-27  (1986), a ff’d , 824 F .2d  978  
(Fed . C ir. 1987)  (Tab le )  

“[P ]reponderan t ev idence  suppor ts  the  charge  tha t  the  appe llan t  
in ten tiona lly  concea led  h is  financ ia l in te re st in  [a  com pany]  by p urchasing 
the  s tock  in  h is  b ro ther’s  nam e.” Zu kow ski  v . D epa r tm ent  o f  C om m erce, 
43  M .S.P .R.  51 , 55  (1989)  
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Execu tive B ranchw ide E m ployee R espo nsib ilities  and  C ond uct  
Regu la tions  

Issued  by the  U .S . O ffice  o f P ersonne l M anagem ent 

Gambling (5 C.F.R. § 735.201): 

Hunt  v . D epa rtm ent o f Hea lth  and  Hum an Services, 758  F .2d  608  
(Fed . C ir.  1985): “T he  purpose  and  need  fo r such  a  regu lation  fo r 
governm ent em p loye es o n  du ty in  official qu arters  is m an ifes t. . . . In  th is 
case  w e sq uarely d ecide  tha t a v iolation  of the  an ti-ga m bling  reg u la tio n , 
even fo r a  firs t-t im e  o ffe nse , is  pun ishab le  by rem ov al for the  eff iciency o f 
the  serv ice  w here  the  ev idence  to  support the  charg e  is  substan tia l and 
cred ib le, and  the  dec ision  is n o t a rb itra ry, c apricio us, o r un law fu l.” 

How ard  v. U nited S tates Posta l Se rv ice , 26  M .S.P .R.  393 , 397  (1985 ): 
“W e  find  no  e rror in  the  p res id ing  o fficia l’s conc lus ion  tha t gam bling  a t a 
G overnm en t  fac ility  can  and  does  have  a  de le te rious  e ffec t on  the  
e fficiency a nd  m ora le  o f the  w ork fo rce .” 

R icc i  v . Un ited  S ta tes, 507  F .2d  1390 , 1398  (C t . C l. 1974):  “[R ]egu la tions  
a im ed  a t d iscoura g ing  em ploye es fro m  partic ipa ting  in  gam bling  se rve  a  
use fu l purpose to  cur ta il em ployee involvem ent  and for  firs t o f fend ers,  
war ran t a  pen alty  less seve re  than  d ism issa l.  Bu t when  an  em p loyee  
e leva tes  h is a ctivity fro m  the  p lac ing  o f an  ind iv idua l be t  to  tha t o f se rv ing  
as an  ou tle t  fo r h is  fe llow em p loyees’ gam b ling  p roc liv ities , be  it o n h is o w n  
accoun t o r a s  an  agen t fo r o thers , h is  e ffe ct on  overa ll m ora le  and 
ef fic iency  becom es m u ltip lied,  thus justify ing the m ore ser ious f irs t  
o ffender pena lty o f poss ib le  d ischarge .” 

Luna  v. D epartm ent of A rm y, 38  M .S.P .R.  696  (1988)  (O pera tion  o f depo t-
w ide  foo tba ll poo l.) 

Landre th  v. T ennessee  V a lley  A u thority, 20  M .S.P .R.  359  (1984)  (Sa le  o f  
num bers  s lips  to  co -w orkers  a t du ty s ta tion  during  w ork  hours .) 

Conduct Prejudicial to the Government (5 C.F.R. § 735.203): 

G olds te in  v . D epartm ent of T rea su ry, 6 2 M .S .P .R .  622 , 62 6-27  (19 94), 
vaca ted  and  rem anded on  o ther g rounds, 51  F .3d  15 70  (Fed . C ir. 19 95), 
vaca ted  a fte r  rem and  on  o ther g rounds, 62  F .3d  1420  (Fed . C ir. 1995)  
(T ab le):  “In  charg ing  the  appe llan t  w ith  conduc t unbecom ing  a  Secre t  
Se rv ice  U niform ed D iv is ion O fficer ,  the ag ency c ited  31 C.F .R.  §  0 .735-57 ,  
wh ich  p rov ides  tha t an  em p loyee  sha ll no t enga ge in  crim inal ,  in fam ous,  
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d ish onest, or n otoriou sly disg racefu l condu ct, or  any other  condu ct  
p re jud ic ia l to  the  governm ent. . .  .  [T ]he  appe llan t  .  .  . con tended  tha t  the  
regu la tion  under wh ich  he  w as  charg ed  w as  unconstitu tiona lly vague  and  
d id  no t  in fo rm  h im  in  advance  o f wha t conduc t was  p rosc ribed  so  tha t he  
cou ld  d irect his b ehavio r ac co rding ly. . . . The  B oard h as  found  regard ing  
th is  issue , however, tha t an  agency is  no t requ ired  to  describ e  in  de ta il a ll 
po tentia lly  p re scrib ed  em ploye e  conduct and  re su lting  d isc ip line .  SeeBrown 
v. FAA, 15  M .S .P .R . 224 , 233  (1983), rev’d in part on other grounds, 7 3 5 F .2d 
543 (Fed . C ir. 19 84).  In  do ing  so ,  it c ited  the  fo llow ing  observa tion  by  the  
C ourt o f Appea ls fo r the  D istric t o f C o lum b ia  C ircu it: 

[I]t  is  no t  feas ib le  o r necessary  fo r  the  G overnm ent  to  spe ll ou t  
in  de ta il all tha t co nduct w h ich  w ill resu lt in re ta liation . T he 
m ost conscien tious  o f codes  tha t def ine prohib ited con duct o f  
em p loyees  inc lude  ‘ca tcha ll’ c lauses  p roh ib iting  em p loyee  
‘m isconduct,’  ‘im m ora lity ,’ o r  ‘conduc t unbecom ing .’ 

See id., c iting Meehan v. Macy, 392  F .2d  822 , 835 ,  modified, 425  F .2d  489  
(1968), aff’d en banc, 4 25  F.2 d 4 72  (D .C . C ir. 1969), as  c ited  in Brousseau v. 
United States, 640  F .2d  12 35 , 12 47  (C t. Cl. 19 81). As  the  B oard  no ted ,  th is 
observa tion  has  been quo ted  w ith  approva l by  the  S uprem e  C ourt. See id., 
c iting Arnett v. Kennedy, 416  U .S . 134 , 161-6 2  (1 974). T he  fra m ing  o f th is 
cond uct unbecom ing  charge  under a  p rov is ion  p rosc rib ing  genera l  
m iscond uct  p re jud ic ia l to  the  govern m ent th us  d id  no t  render  the  charge  
unconstitutio na lly va gue . See Brown, 15  M .S .P .R.  a t 233 .” 

V ilt  v . U .S.  M arshals  Se rv ice , 16  M .S.P .R.  192 , 199 (1983)  (Ag ency m ust  
p rove  inte n t w hen it ch arges  an  em ploye e  w ith d ish onest co nduct.) 

K i rkpat rick  v . Un ited  States P osta l Se rv ice , 74  M .S.P .R.  583 , 591 (19 97): 
“W e  have  lon g  recogn ize d  tha t rem ova l for  . . . dishonest activity p rom otes  
the  e ffic iency o f  the  se rv ice  s ince  such behav ior ra ise s  serious  doub ts 
regard ing  the e m ploye e’s rel iab ility,  trustwo r th iness, and co nt inue d f itness 
fo r em p loym ent.” 

W a lker  v . D epa r tm ent  o f  N avy, 59  M .S.P .R.  309 , 318-19  (19 93): 
“Accord ing  to  the  und ispu ted  ev idence ,  the  appe llan t exposed  h is p en is to 
B ryan  wh ile  on  du ty on  a t  leas t  two  occas ions .  If such  behav io r does  no t  
constitute  d isg race fu l co nduct, w e  are  a t a  los s to  im ag ine  w hat w ou ld .  
A cco rding ly,  the ad m in is tra tive  judge  e rred  in  no t sus ta in ing  the  charge  o f  
d isg race fu l co nduct regarding  the  ap pe llan t’s b ehavio r tow ard B ryan , 
regard less  o f w he ther she  consen ted  to  it.” 
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Bonet v .  U nited S tates Posta l Se rv ice , 661  F .2d  1071  (5 th  C ir. 1981), on  
rem and, 11  M .S.P .R.  141  (1982)  (There  m us t be  pub lic  knowledge  o f the 
co nduct in o rde r for it to  be  “no toriou s.”) 

Law ley  v. D epartm ent of T rea su ry, 84  M .S.P.R.  253,  260  (1999) :  “W e a lso 
find  the  p re sen t re cord  su ffic ien t to  conclude  tha t  the  appe llan t es tab lished  
tha t  she  had  m ade  a  w h istleb low ing  d isc losure , i.e.,  tha t she  d isc losed  
in fo rm ation  she re asonab ly b e lieved  ev idenced  a  v io la tion  o f law ,  ru le , o r  
regu la tion , w hen she repo r ted that em ployees in  an a gen cy tra in ing cou rse 
chea ted  on  a w ritten  exam ina tion  .  .  .  .  A lthough  the  appe llan t d id  no t  
iden tify  a  particu lar law , ru le, o r re gu lation  tha t w as  v io lated , w e  no te  tha t 
such  chea ting  w ou ld  v io late  the  regu lation  w h ich  p rov ides tha t ‘an 
em p loyee  sha ll no t engage in c rim ina l, infa m ous, d ish onest, im m ora l, or 
notor ious ly  d isg race fu l co nduct, o r o ther co nduct p reju d icial to  the  G ove rn­
m ent.’  5 C .F.R . § 7 35 .20 3 .” 

W enze l v . Depar tm ent o f  In te rio r, 33  M .S .P .R.  344  (1987), a ff’d , 837  F .2d  
1097 (F ed . C ir. 1 987) (T ab le ) (Nolo contendre p lea  by  em p loyee  charged  
w ith  v io la ting  laws  it was  h is  job  to  en fo rce)  

Sco fie ld  v . D epartm ent of T rea su ry, 53  M .S.P .R.  179  (1992)  (V io len t, 
cr im ina l co nd uc t tha t cau se d p hys ica l  injury) 

Bu ffa low  v. Depar tm ent o f Labor, 23  M .S.P .R.  280  (1984)  (Shoo ting  a 
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