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November 2004

The Office of Government Ethics originally developed this reference manual in
March 1994. We are pleased to reissue it now, with all changes that have been made to
date.

This manual's purpose is to ensure the consistent, comprehensive and accurate
review of executive branch employees' public financial disclosure reports. It aims to
increase Government efficiency by providing uniform guidance and interpretation to
agency ethics officials.

We have designed this guide primarily for the beginning and intermediate-level
reviewer. The detailed summaries of review procedures and optional model documents
should ease administration of the financial disclosure system. As you use this reference
manual, you may have suggestions for revision. We welcome your ideas and urge you to
contact us.

While this book provides a needed resource for ethics counselors, your review
work must stand on your own judgment and analysis. The intention is not to create
additional requirements but to specify the boundaries within which conflict of interest
analysis may occur. Financial disclosure review should not be limited to satisfying
technical disclosure requirements. Rather, ethics officials must focus on the research and
analysis necessary to identify and resolve conflicts of interest.

The efforts of agency ethics officials, together with the Office of Government
Ethics, are crucial in achieving the goals of maintaining the Government's integrity and
fostering excellence in public service. This guide will play a significant role in that
process.



1.0 INTRODUCTION

The Ethics in Government Act of 1978, as amended, requires
senior officials in the executive, legislative and judicial branches to file
public reports of their finances as well as other interests outside the
Government. The statute and the Office of Government Ethics's (OGE)
regulations specify which officials in the executive branch file a
Standard Form 278 (SF 278). Unlike confidential financial statements
filed by some mid-level employees, the SF 278 is available to the
public. Reviewing officials within each agency certify and maintain
these reports. Agencies do, however, forward reports of Presidential
appointees requiring Senate confirmation and certain other reports to
OGE for additional review and certification.

Although a financial disclosure report sometimes reveals a
violation of law or regulation, the primary purpose of disclosure is to
assist agencies in identifying potential conflicts of interest between a
filer's official duties and her private financial interests and affiliations.
Once a reviewing official identifies a potential conflict of interest and
consults with the filer's supervisor as necessary, several remedies are
available to avoid an actual or apparent violation of Federal ethics laws
and regulations.

A Caveat: Uses and Misuses

OGE has developed this reference manual on public financial disclosure for use by ethics
officials at executive branch agencies. While it is a comprehensive reference, the statutes and
regulations serve as the ultimate authorities. If this Reference's language and format
differ from the underlying statutes, regulations, or the instructions accompanying
the standard reporting form, then reviewers must follow those primary sources.

Other cautions:

®  All of the forms in Chapters 1 through 10 are sample forms only and they may have been
altered to focus on particular aspects of disclosure review. Filers may use only the official

standard forms.

®  This work does not directly offer advice on Confidential Financial Disclosure Reports (OGE
Form 450). Reviewers of the confidential form may, however, find the detailed information
in Part I1: Reviewing Common Entries to be a useful supplement to OGE Form 450: A
Review Guide (September 1996).

®  While some examples use the names of actual investment companies or funds, OGE
expresses no opinion about the quality of any specific private entity or investment.

Revised 11/04
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1.1 USING THIS MANUAL

GLOSSARY ENTRIES

Revised 11/04
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This manual is divided into three major parts that provide the most
commonly used financial and legal background information necessary
to review an SF 278, the Executive Branch Public Financial Disclosure
Form. The first part provides an overview of the entire system. The
second part focuses on distinct types of holdings and explains how they
are disclosed and analyzed. The third part provides a list of
abbreviations, a short glossary, an index, several suggested form
letters, guides, and other information.

More experienced reviewers may wish to use the table of contents
and index to find the sections in which they are particularly interested.
This Reference organizes the details of OGE's policies and practice in
one work. For example, Section 4.3: Obtaining Additional Information
discusses more than two dozen common assumptions that OGE makes
when reviewing SF 278s, which help eliminate unnecessary follow-up
with filers.

Persons new to financial disclosure may find that the first section
provides a useful general orientation to the area. In addition, new
reviewers may find basic descriptions of investments and investment
vehicles in chapters 7 and 8 to be especially helpful.

Many sections of this manual contain cross-references and some
repetition of information. This repetition is intentional; it will allow
this manual to be used as a reference resource as specific questions
arise on financial disclosure, review procedures, or conflicts of
interest.

Readers may notice an occasional phrase in SMALL CAPITALS. This
sign indicates terms that are included in the glossary at the end because
they have specific meanings that are unique to disclosure review.
Phrases in italics often indicate relevant cross-references.



Introduction

S5US.C. App. §

Pub. L. _ -_

E.0.12674 §

5CFR.§

_FR__ ()

OGE__x__
__ OGE__

OGE DAEOgram
of

Citations

Citations to applicable statutes, regulations, and executive orders,

along with references to selected interpretive opinions, appear in the
margins. These citations are intended to direct researchers toward
sources of further information. In addition, OGE encourages reviewers
to research other relevant OGE opinions for guidance.

The Ethics in Government Act of 1978, as amended by the Ethics
Reform Act of 1989, and various other provisions are codified in
Title 5 of the United States Code in an appendix. Citations herein
to “5 U.S.C. App. {section number}” are to the U.S. Code
appendix containing the Ethics in Government Act of 1978.

Public laws may be cited as an alternate source for statutes. The
citation is Pub. L. (number of Congress)-(page number).

Citations to Executive Order 12674 of April 12, 1989 “Principles
of Ethical Conduct for Government Officers and Employees,” as
modified by Executive Order 12731 of October 17, 1990, 3 C.F.R.,
1990 Compilation, pp. 306-311 are abbreviated “E.O. 12674.”

Unless otherwise noted, the Office of Government Ethics issued
the regulations referenced. They are in Title 5, Chapter XVI, of the
Code of Federal Regulations. The Standards of Ethical Conduct
for Employees of the Executive Branch (5 C.F.R. part 2635) are
referred to as the “Employee Standards of Ethical Conduct” or the
“Standards of Conduct.”

All regulations were initially published in the Federal Register,
listed as [volume number] FR [page numbers] (date of publication).

Formal and Informal opinions of the Office of Government Ethics
are compiled in The Informal Advisory Letters and Memoranda and
Formal Opinions of the United States Office of Government Ethics.
The informal opinion citation is: OGE [year] x [opinion number],
while the formal opinion citation is: [year] OGE [number].

OGE periodically issues memoranda, called DAEOgrams, to
provide guidance to DESIGNATED AGENCY ETHICS OFFICIALS. These
DAEOgrams are often incorporated into OGE's published
opinions. DAEOgrams are cited by the date of issuance.

Revised 11/04
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We Welcome
Your Comments
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)

)

Certain citations to cases outside of OGE's jurisdiction are solely
bibliographic in nature. Such citations include those to legislative
history, academic works, court cases, and the forms, regulations, and
decisions of any Government agency other than OGE.

® Decisions by Federal courts are cited using the form: [volume
number] F.2d, or U.S., [page number] (court and year).

® This citation refers to opinions of the Office of Legal Counsel,
Department of Justice. The citation form is [volume number] Op.
O.L.C. [page number] (year of opinion).

® The Merit Systems Protection Reporter compiles the decisions of
the Merit Systems Protection Board. The citations use the form:
[volume number] M.S.P.R. [page number] (year).

Many of the sources cited in this guide, in addition to being
available in collected volumes, are accessible through one or more
electronic research services, such as LEXIS, or WESTLAW.

OGE as a Contact Point

When complex issues arise in connection with financial disclosure,
reviewers should first contact ethics officials at their own agency. If
questions persist, they should contact OGE through their agency's OGE
desk officer.

Comments on This Reference Manual

As agency ethics officials become familiar with this Reference,
they are strongly encouraged to direct comments and suggestions
to OGE. Constructive ideas will be useful in revising or improving
both the contents and the format of this publication. For comments
sent via e-mail, the subject line should indicate that the note includes
comments on this Reference.

Office of Government Ethics
(Attn: Judith A. Kim or Thomas F. Zorn)
1201 New York Avenue, NW., Suite 500
Washington, DC 20005-3917

Phone: (202) 482-9300
Fax: (202) 482-9237
E-mail:  usoge@oge.gov



Introduction

1.2 OVERVIEW OF THE OFFICE OF GOVERNMENT ETHICS

While originally part of the Office of Personnel Management
(OPM), the Office of Government Ethics (OGE) became a separate
agency in the executive branch in 1989. OGE provides overall
direction for policies related to preventing conflicts of interest on the
part of officers and employees of the executive branch. The chart
below summarizes the organization of OGE's offices.

Office of Government Ethics

Organizational Chart

Office of the
Director

Office of Office of Office of Office of
Government Relations & Administration & General Counsel & A 1;:’ 0
Special Projects Information Management Legal Policy gency rrograms

Administration

Division

Information Resources

Management Division
L

Program Services
Division

Education
Division

Program Review
Division
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1.3 BASES FOR FINANCIAL DISCLOSURE

5 U.S.C. App. (Ethics in
Government Act of 1978)

Pub. L. 101-194 as amended
by Pub. L. 101-280

5 C.F.R. part 2634

5 C.F.R. §2634.103

Revised 11/04
Page 1-6

Statutes

Two major laws, the Ethics in Government Act of 1978 and the
Ethics Reform Act of 1989, create the statutory framework for
financial disclosure.

Since 1979, the Ethics in Government Act has required senior
executive branch employees to file public financial disclosure reports.

Title II of the Ethics Reform Act of 1989 substantially revised the
Ethics in Government Act's financial disclosure requirements, effective
January 1, 1991. The Ethics Reform Act merged the public financial
disclosure requirements for all three Government branches into Title I
of the Ethics in Government Act. In addition to extensive technical
amendments, other amendments to Title I have made minor
adjustments. Always consult the pocket part to 5 U.S.C. App. for the
most current statutory text on financial disclosure requirements.

Regulatory Guidance

OGE first published executive branch-wide regulations
implementing the public financial disclosure system in 1980 at
5 C.F.R. part 734. Effective December 5, 1989, OGE redesignated
these regulations as 5 C.F.R. part 2634. On April 7,1992, OGE issued
revised regulations to implement the Ethics Reform Act of 1989.
(Since 1992, OGE has issued various minor changes to these
regulations, which now appear in the C.F.R.).

Agency Summaries

Some agencies have developed summaries of this system or issued
internal directives. At a minimum, they are required by law to have
internal written procedural guidance on financial disclosure. Agencies
may issue such internal documents without consulting OGE, provided
that they are consistent with OGE's regulations (see Section 14.7:
Agency Procedures for the Collection and Review of SF 278s for a model).
Any supplemental regulations, however, require OGE's concurrence.




Introduction

Purpose of Financial Disclosure

The theory of public financial disclosure is rooted in post-
Watergate concepts of “Government in the Sunshine,” which aims to
promote public confidence in the integrity of Government officials.
While some disclosure elements may seem more relevant to avoiding
conflicts of interest than others, OGE has no authority to alter the
statutory requirements.

OGE's regulation and the SF 278 format must reflect the law's
mandates and its dual purpose:

® avoiding conflicts of interest through reviewer analysis of
disclosures, and

® ensuring public confidence in Government through disclosure as
an end in itself.

An understanding of these goals will help ensure the full
cooperation of those whom the law requires to file SF 278s, so that
their reports are accurate, complete, and timely. It also underscores for
reviewers the vital importance of their task.

Revised 11/04
Page 1-7
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2.0 THE DISCLOSURE SYSTEM

This chapter summarizes the procedural aspects of the public
financial disclosure system (see Section 14.7: Agency Procedures for
Collection and Review of SF 278s, for a model of an agency public
financial disclosure system). This chapter also describes some of the
duties of the ethics official within the financial disclosure process.

Notification

Ethics officials must determine who meets the filing criteria and
must maintain a current list of filers. Agencies should notify filers of
the requirements and provide the necessary forms well in advance of
the applicable filing deadline.

Nominee Reports

Reviewers must review, certify, and forward to OGE reports of
persons whom the President nominates for positions that require Senate
confirmation (PAS EMPLOYEES). Certification by the DAEO is non-
delegable. These reports come through the White House and receive
priority in the review process (see Chapter 12).

Extensions of Due Dates

Each agency specifies who can receive, evaluate, and grant or deny
requests for filing extensions, for up to 45 days. An agency may grant
an additional extension of up to 45 days.

Receipt
The reviewer must ensure that reports are marked or stamped with
the date of receipt by the agency.

Collection of Late Reports and Fees
Reviewers must collect reports from delinquent filers. Filers must
pay a $200 late filing fee for reports they file more than 30 days late.

Review, Counseling, and Certification

Within the 60 days after receipt, reviewers must complete an initial
review of the report, begin any necessary conflict of interest
counseling and determine if any ethics agreements are required. An
ethics official must certify each report in the “Agency Ethics Official's
Opinion” block upon satisfactory completion of review.

Forwarding to OGE

After agency certification, the agency must send the DAEQ's
SF 278 report, reports of PAS officials and certain other reports to
OGE. Incumbent reports are due at OGE immediately after agency
certification.

Availability and Retention
Within 30 days of receipt, agencies must make reports publicly
available upon request. Agencies must retain reports for 6 years.

Revised 11/04
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2.1 OFFICIALS REQUIRED TO FILE

5U.S.C. App. § 101
5 CF.R. §2634.202

Positions in
Most Agencies
OGE 81x22

Ethics
Officials

Presidential
Nominees

Revised 11/04
Page 2-2

Employees in statutorily-specified positions must file the SF 278.

In general, these positions require the exercise of significant policy-
making and command discretion. For example, the President, Vice
President, candidates for the Presidency and Vice Presidency, the
Director of OGE, certain commissioned White House appointees and
senior postal service employees must file. Additionally, in each agency
the following employees, including SPECIAL GOVERNMENT EMPLOYEES,
serve in “covered” positions that require the filing of public financial
disclosure reports:

Employees in senior positions under a pay system other than the
General Schedule, such as the Senior Executive Service or an
agency pay schedule, must file when their positions' rate of basic
pay (not including locality pay) is equivalent to or greater than
120% of the minimum rate of basic pay for GS-15. A position's rate
of basic pay is the amount authorized for the lowest step of the
position's pay grade. As of January 2004, the triggering rate (120%
of GS-15-01) is $104,927/year; for part-time employees, this
converts to $50.28/hour [base + 2087 hrs per year, under standard
personnel practices]; or $402.24/day [$50.28/hr x 8 hrs].

Employees who serve in positions classified above GS-15 under
the General Schedule.

Uniformed officers paid at or above pay grade O-7. This does not
include “frocked” O-7's who wear the rank but do not receive the

pay.

SCHEDULE C and other civilian employees, regardless of pay grade,
whose positions are excepted from the competitive service because
of their confidential or policy-making character.

Each agency's primary DESIGNATED AGENCY ETHICS OFFICIAL,
regardless of pay grade. Other ethics officials need file only if they
are in another specified category.

Presidential nominees requiring Senate confirmation (PAS)
(regardless of pay grade). [Uniformed and Foreign Service
nominees file only if they are in another specified category].

All administrative law judges.

While the statute does specify most positions that require filing, it

also provides Senate confirmation committees, OGE, and the agencies
some discretion to expand or narrow the class of filers, as discussed in
the following subsections.



The Review Process--The Disclosure System

5U.S.C. App. § 101(d) & (h)
5C.FR. §2634.201(a) &
§ 2634.204

5 C.F.R. §2634.905
OGE DAEOgram of
February 15, 2000

Employees Who
Actually Work
Over 60 Days

PAS Employee
Filing Exemption

Employees Serving 60 Days or Less

Employees who work in a position for 60 days or less in a calendar
year, such as some SPECIAL GOVERNMENT EMPLOYEES (SGEs) and
persons assigned in an acting capacity, need not file an incumbent
SF 278 for that year. Also, a regular employee who enters a covered
position with less than 60 days left in the calendar year need not file an
annual report for that year, but does file a new entrant report. For
example, a regular employee who enters a covered position on
November 15, 2003, files a report by December 15, but does not have
to file an annual report in May 2004.

Agencies should determine whether they reasonably expect
employees assigned in an acting capacity and SGEs (except PAS
SPECIAL GOVERNMENT EMPLOYEES, for whom OGE makes the
determination) to work for more than 60 days in any calendar year
when the individual assumes a covered position. If they are not
expected to exceed the 60-day threshold, no new entrant report is
required at that time. Agencies need not inform OGE of such decisions
but must record them in their own files.

SGEs exempted from the SF 278 requirement must file a new
entrant OGE Form 450 confidential report, regardless of days served,
unless they are exempted from filing by agency determination.

If an employee has initially been exempted from public filing but
does work more than 60 days in a calendar year, the employee must
file a new entrant report within 15 days after the 60th day. She should
also file any subsequent incumbent and termination reports.

The Director of OGE will exempt a nominee to a PAS position
from filing if the Director determines that the individual is not
reasonably expected to perform the duties of the position for more than
60 days in any calendar year. The Director makes this determination
based on information from the employee's agency. Some Senate
committees, however, require a nonpublic SF 278 under their own
statutory authority to require information as a condition of
confirmation (see Chapter 12: Processing Presidential Nominee

Reports).

Day-Counting Rules for the 60-day Threshold

For part-time employees and SGEs, agencies should count days on
which they actually worked. If a part-time employee works a part of a
day, or on a Saturday, a Sunday, or a holiday, then that day counts as
one day in determining the number of days worked. For full-time
employees, agencies should count consecutive calendar days of
assignment to the position, including weekends and holidays.

Revised 11/04
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5U.S.C. App. § 101(H(3)
5 C.F.R. § 2634.202(c)

5U.S.C. App. § 101()(5)
5 C.F.R. § 2634.203

Required
Determination

Exemptions Automatic
Upon Request but
Subject to OGE
Review

5 C.F.R. § 2634.203(c)(])

Revised 11/04
Page 2-4

Additional Designations by the Director of OGE

The Director of OGE may designate additional positions for filing
SF 278s if OGE determines that those positions are equivalent to others
that normally require filing. OGE uses this authority to account for
employees with unusual status. While salary levels usually define the
class of filers, the level of an employee's responsibility, not pay,
actually determines who must file. Only the Director of OGE may
determine whether a particular employee bears responsibilities equal to
other filers. An agency that wishes the Director to designate a position
for filing must submit a written request providing a basis for this
determination.

Exclusions for Non-policy-making Schedule C Positions

At the request of agencies, the Director of OGE routinely excludes
politically-appointed administrative support positions from SF 278
filing. The authority extends to SCHEDULE C and other civilian
positions that:

® are excepted from the competitive service because of its
confidential character and

® are classified at or below GS-15 or whose rate of basic pay outside
the General Schedule (lowest step) is below 120% of the rate of
pay for GS-15-01.

OGE exempts a position if it determines that the exemption would
not adversely affect the integrity of the Government or the public's
confidence in the integrity of the Government because the position has
no policy-making or advising role of a programmatic nature. OGE
distinguishes between positions with programmatic policy aspects such
as confidential assistants and those without policy aspects, such as
secretaries. The exemption applies to all employees who fill that
position unless and until the duties of that position change.

Agencies desiring exemptions must submit a written request to the
Director of OGE that includes the position title and a copy of the
position description. An exemption is effective upon the agency's
written request to OGE; however, that request should be submitted
before the due date for the report the employee would otherwise file. If
OGE denies a request, it will set a due date for filing the SF 278,
normally 30 days from the date of the denial. An agency may request
reconsideration of a denial by submitting an amended position
description or other additional materials.
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OGE DAEOgram of
February 15, 2000

SGEs Not Filing
SF 278s Usually File

an OGE Form 450
5 C.F.R. Part 2634,
Subpart I

Special Procedure
If the Number of
Days to Be Worked

Is Unclear
OGE DAEOgram of
October 23, 2003

Special Government Employees

SPECIAL GOVERNMENT EMPLOYEES (SGEs) fall under the same
criteria for filing SF 278s as other regular Government employees. If
they meet the pay conditions for public filing and work more than 60
days in a calendar year, then they must file new entrant, annual, or
termination SF 278s, as appropriate. Additionally, any prospective SGE
who is nominated by the President to a position requiring Senate
confirmation, regardless of pay level or expected number of service
days, may be required by the confirming committee to file an initial
“nominee” report. (See Chapter 11: Federal Ethics Laws and
Regulations in Brief for guidance on the reduced applicability of some
ethics laws and regulations in the case of SGEs).

Generally, any SGE who does not file an SF 278 must file a
confidential financial disclosure report (OGE Form 450). For new
entrant confidential reports, SGEs must file their reports no later than
30 days after assuming their position or office, or no later than the first
committee meeting for advisory committee members. If an SGE in a
public filer position who was not expected to work more than 60 days
in a calendar year actually does work more than 60 days, then she must
file a new entrant SF 278 within 15 days after the 60th day.

Agency ethics officials may use a special procedure if they do not
expect an SGE to work more than 60 days but recognize that it is a
possibility. To avoid having the SGE complete both an OGE Form 450
and an SF 278 as a new entrant if she in fact works more than 60 days,
the ethics official may wish to offer the SGE the option of completing a
modified SF 278 in lieu of the OGE Form 450. The modified SF 278
would only list on Schedule A the assets that meet either the income or
asset value reporting requirements, but would not report the values.
Also, the filer would only report the general description of any
liabilities held on Schedule C, Part I. The modified SF 278 would be
treated as confidential and marked “not for public release” unless and
until the SGE works more than 60 days in that calendar year. This
procedure is acceptable because the SF 278 requires all of the
information the OGE Form 450 requires. Within 15 days after the 60th
day worked, employees must then update their reports to reflect any
change in their finances and add asset, income and liability values and
terms. Officials may not compel anyone to use this procedure.

Revised 11/04
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18 U.S.C. § 202

5U.S.C. App. § 101(i)
5 C.F.R. § 2634.205
OGE 79X 7

Revised 11/04
Page 2-6

Who is a Special Government Employee?

A special Government employee (SGE) is defined as an officer or
employee of the executive branch, of any independent agency of the
U.S., or of the District of Columbia, who is retained, designated,
appointed or employed by the Government to perform, with or without
compensation, for not more than one hundred and thirty days, during
any period of three hundred and sixty-five consecutive days, temporary
duties either on a full-time or intermittent basis. The term also includes
a Reserve officer of the Armed forces or an officer of the National
Guard while on active duty solely for training, or if serving
involuntarily.

Administrative Determination

The definition of SGE focuses on whether the employee was
appointed to serve no more than 130 days of any consecutive 365-day
period. At the time of appointment, the appointing official must
determine whether the employee will be reasonably expected to work
more than 130 days in the 365 days after the appointment date. Even if
it is apparent, prior to the end of a 365-day period, that an employee
was mistakenly classified as an SGE (that is, she actually did work
more than 130 days in the 365-day period), she is still an SGE for the
remainder of that 365-day period.

Filing Waivers for Special Government Employees

In unusual circumstances, the Director of OGE may grant certain
SGE filers a waiver of the public availability requirement for their
financial disclosure report. This waiver may be granted only if the SGE
has neither performed, nor is expected to perform, official duties for
more than 130 days in a calendar year. The waiver does not exempt a
person from the requirement to file a financial disclosure report; rather,
it merely exempts the report from release to the public. (Once a waiver
has been granted under the Ethics in Government Act, it will also be
exempt from release under the Freedom of Information Act.) The
Director may grant the waiver if all of the following four factors exist:

1. the individual is a special Government employee;

2. the individual is able to provide services specially needed;

3. itis unlikely that the individual's outside employment or
financial interests will create a conflict of interest; and

4. public disclosure is not necessary under the circumstances.
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Elements of a Filing
Waiver Request

If an SGE desires a waiver, he must submit his written request to OGE
via his agency within 10 days after he:

® Jearns that his position requires public disclosure and will
involve more than 60 days of service or

® works more than 60 days in a covered position despite his
plans to work 60 days or less,

whichever is earlier. The request must include a cover letter as well as
a statement justifying the request and the filer's completed SF 278.

Each request for a waiver from filing an SF 278 must include the
following:

1. A cover letter that:
® provides the employee's name and position;
® states the approximate number of days in a calendar year
which he expects to serve in that position; and
® requests a waiver of SF 278 filing under 5 C.F.R.
§ 2634.205.

2. A separate statement that provides the reasons for an
individual's belief that the four factors listed above are met.

3. The SF 278: which provides the factual basis for determining
that no conflict of interest is likely. The form must bear the
legend at the top of page one: “CONFIDENTIAL: WAIVER
REQUEST PENDING PURSUANT TO 5 C.F.R. § 2634.205.”

The agency should forward the request to OGE with their opinion
as to whether OGE should grant a waiver. If OGE grants the request,
the cover letter should be made publicly available in lieu of the SF 278.
If OGE denies the waiver, the agency should remove the legend from
the report and make it publicly available without the cover letter.

Revised 11/04
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5C.F.R. § §2634.201(a),
2634.602(a) & 2634.605(b)
OGE 81 X 3

Who Is a Government
Employee?
OGE 82 X 22
OGE00X 1
OGE DAEOgram of
July 19, 2004
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Detailees/Acting in a Position

The position, not the individual in the position, controls the SF 278
filing requirements. Accordingly, individuals detailed to or acting in a
“covered” position for more than 60 days must file a report. The
detailed employee files the report with the agency that detailed him,
that is, the primary agency. The agency to which he is detailed should
perform an intermediate review.

Agencies should make a prospective determination whether a
person entering a position will work more than 60 days when deciding
whether the person should file a new entrant report. If agencies are
uncertain about this estimate, they may offer the option of filing a
modified SF 278 in lieu of the OGE Form 450 (see the discussion
above on special Government employees).

Federal Advisory Committees

Generally, only Government employees are subject to the Federal
ethics requirements, including financial disclosure, the conflict of
interest laws, and the standards of ethical conduct. Members of Federal
advisory committees frequently are appointed as special Government
employees (SGEs), and these SGEs are subject to the Federal ethics
requirements, with certain exceptions and modifications. Sometimes,
however, members are instead selected to serve as “representatives” of
interest groups that have a stake in the work of the advisory committee.
These representative members are not Government employees at all
and, therefore, are not subject to the Federal ethics requirements. OGE
has provided specific guidance to help agencies determine whether
particular advisory committee members should be designated as SGEs
or as representatives.
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Elements of an
SF 278 Tracking
System

Master List of Filers

Agencies must compile and maintain a list or database of SF 278

filers. The ethics officials should coordinate this listing with the
agency's personnel office and continuously update it to reflect
significant actions taken with respect to each filer. In addition to a
basic identification list of names, titles, addresses, and phone numbers,
agencies may wish to include other information in their database to
assist in program management. These other elements may include:

dates of position entrance, filing, review, extensions, late filing
fees, and certification;

number of days worked in that calendar year (for SGEs);

number and type of public requests; or

ethics agreements and their status.

Revised 11/04
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2.2 REPORTING FORMS

OGE DAEOgram of Filers must report the required information on OGE's standard

August 25, 2003 form, the SF 278, except where the regulations explicitly allow
alternative formats. The current edition of the SF 278 bears a revision
date of March 2000. Section 15.1: SF 278 contains a sample SF 278.

Procuring the Form

How to Get the Form OGE makes available a printable copy of the form as well as

41 C.F.R. § 101-26.302 electronically fillable versions of the form on its website
http:/www.usoge.gov./ Or, the agency procurement officer may order
them from the General Services Administration (GSA) schedule. The
GSA national stock number (NSN) is 7540-01-070-8444. Forms are
available in packages of 25 through the Customer Supply Center
Catalog. The Customer Supply Center telephone number is 1-800-525-
8027. Forms may also be ordered at the GSA Advantage! web site.

A 5U.S.C. App. § 103(g); 5 C.F.R.§ 2634.311(c)

Iternative Reporting Formats
OGE DAEOgram of February 22, 2000

All filers must complete the SF 278's cover page. Filers may, however, supply some or all
of the information for the schedules by attaching to the SF 278 a statement from a financial
institution, brokerage report, or other material. These attachments must:

° include all of the information the SF 278 requires,
] cover the appropriate time periods completely, and
] readily disclose the information in a clear and concise manner.

An SF 278 must be a complete document in itself. While the SF 278 can incorporate
material from other sources, the material must be made part of the form by attaching it and
referencing it on the relevant schedules.

L ___________________________________________________________-

Revised 11/04
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2.3 TYPES OF REPORTS AND FILING DEADLINES

5U.S.C. App. § 101
5 C.F.R. § 2634.201

Annual Reports

The Ethics in Government Act requires three types of reports:

® New Entrant/Nominee: Due within 30 days after assuming a
position covered by the SF 278 filing requirements or no later than
5 days after nomination to a PAS position,

® Incumbent: Due annually, no later than the May 15th following
the covered calendar year, and

® Termination: Due on or before the 30" day after leaving a covered
position.

These reports use the same form but require slightly different
information and cover different time periods. See Section 3.2:
Applicable Schedules and Reporting Periods, for periods covered.

New Entrant or Nominee Reports

An employee must file a new entrant report within 30 days after
assuming a covered position. The filer may sign a report in advance of
his first day in the covered position. PAS nominees must file the
reports within 5 days after nomination (see Chapter 12: Processing
Presidential Nominee Reports).

Employees who are expected to work 60 days or less in any
calendar year need not file, except for certain nominees (see
Section 2.1: Officials Required to File). An official also need not file a
new entrant report upon transfer from one covered position to another
unless more than 30 days pass before she assumes the second position.
When that occurs, OGE recommends that the new agency request a
copy of the last filing from any official who transfers from a covered
position at one agency to a covered position at another agency. This
allows the new agency to determine whether there would be any
conflicts of interest involving the individual's new duties.

Incumbent Reports

By May 15th of each year, an official serving in a covered position
must file an SF 278 for the previous calendar year. As noted above, an
official who served in a covered position for 60 days or less in the
previous calendar year need not file a report. Thus, an employee who
enters a position after November 1 files a new entrant report, but not
an annual report the following May. Agencies should notify OGE if a
PAS employee works 60 days or less in a calendar year.

Revised 11/04
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Moving Between
Covered Positions In
Different Agencies

Combined Reports

Revised 11/04
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OGE advises that when an official moves from a covered position
in one agency to a covered position in another agency, on or before the
30™ day after leaving the first covered position, the current agency
should collect and certify the incumbent report after coordinating an
intermediate review with the former agency.

Termination Reports

Any official who served in a covered position must file a
termination financial disclosure report within 30 days after leaving a
covered position. The filer must sign and date a termination report no
earlier than the last day of service in the position. An official need not
file a termination report if he:

® is an SGE who worked 60 days or less in a calendar year,

® worked 60 days or less in the position, or

® transferred from one covered position to another, unless more than
30 days passed before assuming the second position.

Officials who anticipate leaving a covered position on or within 90
days after the May 15 annual deadline may file a combined annual/
termination report if they request and receive an agency extension of
the annual filing deadline (see Section 2.4: Extensions). An official
leaving before May 15 who has not yet filed an annual SF 278,
however, would file a termination SF 278, not a combined report. This
termination report, it should be noted, will cover a period slightly
longer than one year, including both the previous year and the current
year up to the date of termination. A person could also file a
combination new entrant/termination report. This situation would arise
when a filer leaves a covered position within 120 days of entering it.
With two 45-day extensions, the due date for the new entrant report
could fall after the filer's termination, making a combined new
entrant/termination report possible.
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Collection of
Delinquent
Termination Reports

OGE's System

Agency ethics officials sometimes find it difficult to collect
termination SF 278s from covered filers within 30 days of their
departure. OGE suggests using the following steps in following up on
delinquent termination report filers.

1. Mail an SF 278 to the former employee, requesting that it be
completed and returned within a limited timeframe (15-30 days
after receipt).

2. 1If the report is not received within the requested timeframe, the
mailing should be repeated using certified mail, with return receipt
requested.

3. Ifthese efforts fail, the related correspondence should be forwarded
to OGE for assistance in obtaining the delinquent report.

4. OGE will then attempt to obtain the report by writing to the former
employee using certified mail, with return receipt requested.

5. If OGE is not successful in obtaining the report, they will advise
the agency ethics official to refer the former employee to the
Attorney General in accordance with the guidelines included in
section 104 of the Ethics in Government Act, as amended.

Referring to Reports

OGE uses a standard system to refer to reports in its records, and
recommends it for agency use. It combines the year in which the report
is required to be filed with the type of report. The abbreviations are:

NE  New Entrant Report

A Annual Report (Due May 15)

T Termination Report

AT  Combined Annual and Termination Report

Examples: 04A  An annual report due May 15, 2004. Even though
an annual report covers the previous calendar year,
it is labeled with the year in which it is required to
be filed.

03AT A combined annual and termination report for 2002
and 2003 up to the termination date, occurring on or
after May 15.

O3NE A new entrant report for an individual hired
December 15, 2003, who files on January 12, 2004.
It is an 03NE because the employee entered duty in
2003.

04T A termination report for 2003 and 2004 up to a
termination date of May 14.

Revised 11/04
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2.4 EXTENSIONS

5U.S.C. App. § 101(g)
5 C.F.R. § .2634.201(f)

5U.S.C. App. § 101(g)
5 C.F.R. § 2634.201(f)

OGE DAEOgram of
August 8, 2002

Revised 11/04
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The statute sets the due dates for the SF 278. Individual filers, or
classes of filers, can be granted extensions of a filing deadline up to 90
days for new entrant, annual, or termination reports, as described
below. See the chart summarizing due dates in Section 2.5: Late Filing
Fee, for a list of extended due dates for annual reports.

Agency Extension

An agency may grant any official or class of officials an extension
of the SF 278 deadline up to 45 days. The agency may grant an
extension, usually in writing, for “good cause shown.” Some examples
of good cause include:

long periods of official travel prior to the due date;
significant illness just prior to the due date;

extremely pressing duty assignments; and

convenience of filing combined reports, as discussed in the
preceding section.

Agencies have discretion in the ease with which they grant
extensions. Although oral extensions are permissible, OGE
recommends that all agencies require filers to request extensions in
writing, to establish proper documentation. Filers should request an
extension before the due date. Likewise, agencies should act on the
request prior to the due date. To increase public confidence in the
system and to ease administration, OGE recommends that agencies
indicate all extensions by using the check-off box, noting the number
of days granted, in the reviewer comments area on the SF 278's cover

page.

Additional Agency Extension

An agency may, for “good cause shown,” grant an additional
written extension of up to 45 days. This would give the filer a total of
90 days beyond the original due date to file the report. The filer must
set forth in writing why additional time is necessary. The reviewing
official must approve or deny the request in writing. The statute does
not allow any “good cause” extensions of more than 90 days,
regardless of circumstances.
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5US.C. App. § 101(2)(2)(A)

Notations on Report

Service in a Combat Zone

An individual serving with or in support of the Armed Forces
automatically qualifies for a 180-day extension if serving in a combat
zone on the applicable due date. When applicable, this extension
replaces all other extensions. This extension dates from the later of the
last day of:

® the individual's service in the combat zone or
® the last day of the individual's hospitalization resulting from
that service.

Agencies should advise filers granted this extension to prominently
mark their reports to indicate that they are filing under the 180-day
combat zone extension. Filers should specify the date of their departure
from the zone or the date the combat zone designation expired
(whichever occurred earlier). Alternatively, the filer should list the
dates of any resulting hospitalization.

Revised 11/04
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2.5 LATE FILING FEE

5U.S.C. App. § 104(d)
5 C.F.R. § 2634.704

OGE DAEOgram of
August 8, 2002

Agencies Collect the Fee

Revised 11/04
Page 2-16

An official who files any SF 278 more than 30 days after the due
date or more than 30 days after the last day of an extension, whichever
occurs later, must pay the United States a $200 late filing fee. OGE has
determined that the filing date is the date that the agency receives the
report. The fee becomes due only when the report is actually filed. (If
the employee refuses to file, see Section 2.6: Filing Penalties.)

Examples: An employee files a new entrant report (due
February 18, 2000) on March 10, 2000. This
person does not owe a late fee.

A filer without an extension puts an annual
report (due May 15, 2000) in the mail to her
agency on June 12, 2000, the Monday before the
administrative 30-day grace period expires. Her
ethics office receives the report June 19, 2000.
This person owes a late fee because the 30-day
grace period is intended to account for such
delays, not to extend the due date.

After receiving two 45-day extensions from an
agency, an employee files an SF 278 115 days
after the May 15th due date. This person does
not owe a fee. If the individual waited another
week and filed more than 120 days (30 +45 +45)
after the due date, the employee would owe
$200.

NOTE: Even though the employees in neither the first nor last
of these examples owes a $200 fee, the reports were late. Thus,
they could still be subject to administrative action (see Section
2.6: Filing Penalties).

OGE has delegated to agencies the responsibility to collect this fee.
As part of this delegation, OGE requires that agencies first notify filers
of the debt and of the procedures for paying it or requesting a waiver
from the agency.
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Agency Must Provide
Notice

Disposition of the Check
31 U.S.C. § 3302
Vol. I Treasury

Financial Manual
6-8000 § 8030

Taking Action If the
Filer Refuses to Pay

Notice of Late Filing Fee

For reports that are more than 30 days overdue, an agency must
provide the delinquent filer with written notice that she:

® will owe the United States a $200 late filing fee upon filing that
is subject to agency debt collection procedures if not paid,

® must remit the full fee to the agency, payable to the “United
States Treasury;” and

® may submit a written request to the agency that the fee be
waived due to “extraordinary circumstances.”

Agencies may be required to advise OGE of late notices sent and other
actions to collect late filing fees on reports forwarded to OGE.

Collection of the Late Filing Fee

If successful in collecting a late filing fee, the agency's finance
office must forward it to the U.S. Treasury for deposit as
miscellaneous receipts. The account coding used for the $200 late
filing fee is xx1099 with the first two digits being the agency number.
Ethics officials should defer to their agency finance office for
appropriate handling of fees collected.

If unsuccessful in collecting the $200 late filing fee, the agency
should institute debt collection procedures, such as salary or
administrative offset. In addition, an agency may take appropriate
disciplinary action.

Revised 11/04
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OGE DAEOgram of

August 8, 2002
5 CFR 2634.704

Extraordinary
Circumstances

Other Factors

Factors Not
Considered
Extraordinary

The Grace Period
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Waiver of the Late Filing Fee

OGE has delegated its authority to waive the late filing fee to
agencies. The fee may be waived if the delay in filing was caused by
extraordinary circumstances.

Extraordinary circumstances may include the agency's failure to
notify a new entrant, first-time annual filer or termination filer of the
requirement to file the public financial disclosure report. Other
circumstances that OGE views as extraordinary are:

a family emergency, such as a fire, an illness or a death;
transfer of position causing confusion over filing;
agency errors (other than notification errors); and

the duties of an employee's office (only agency emergencies)

In determining whether circumstances are extraordinary, other
factors to consider include:

® the position of the filer (a filer might be held to a higher
standard because she is an agency head or in a similar
position);

® whether the filer requested any extensions, indicating a
good- faith effort to file; and

® the timeliness of the employee's previous reports.

Employees who have previously filed incumbent SF 278s
should be aware of the next year's annual filing requirement. In
the absence of other extraordinary circumstances, an agency
should not waive the late filing fee based on failure of an ethics
official to remind an experienced filer to submit the SF 278. Nor
should the agency waive the late fee for any employee who was
mistaken about the due date, unless the agency contributed to that
misunderstanding.

Since the statute allows a 30-day grace period after the filing
due date before late filing fees apply, filers should ensure that the
agency receives their reports by the end of that period.
Accordingly, administrative or postal delays at the end of the
grace period alone do not constitute an extraordinary
circumstance.
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Summary of Due Dates and Late Filing Fee Dates

Report Late if $200 Fee Due if
Filed After Report Filed After
Annual Reports May 15 June 14
45-Day Extension June 29 July 29
90-Day Extension August 13 September 12

Due Dates on Weekends and Holidays

If any of the above dates falls on a weekend or holiday, it is OGE's
practice to consider the next normal workday to be the due date. The
same rule applies for new entrant/termination reports.

Revised 11/04
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2.6 FILING PENALTIES

5U.S.C. App. § 104(b)

5 CF.R. §2634.701
Connett v. Department of
Navy 31 M.S.P.R. 322 (1986),
aff'd, 824 F.2d 978 (Fed. Cir.
1987)

5U.S.C. App. § 104(a)

18 U.S.C. § 1001
18 U.S.C. § 3571

Revised 11/04
Page 2-20

In addition to the late filing fee discussed in Section 2.5,
individuals who fail to file a report, file a false report, or fail to report
required information risk serious consequences. Both the agency and
the Department of Justice may take action against the employee. This
possibility emphasizes the importance for ethics officials of carefully
documenting all contact with troublesome filers. Ideally, all contact
should be in writing. Ethics officials should also make notes about
telephone and in-person conversations.

Disciplinary Action

An agency may take any appropriate action against employees who
have not filed or who have filed a false, incomplete, or late report, in
accordance with applicable personnel laws and regulations. Agency
action does not, however, preclude action by the Department of
Justice.

Actions the Department of Justice May Take

The Attorney General may bring a civil action against any person
who does not file, files a false report, or fails to report required
information. Employees who file a false report also risk criminal
action.

Civil Action: The Attorney General may bring a civil action
against any individual who knowingly and
willfully falsifies or who knowingly and willfully
fails to file or report any required information. The
court may assess a civil penalty in any amount, not
to exceed $11,000.

Criminal Action: The Attorney General may bring a criminal action
against any individual who knowingly and willfully
falsifies information required to be reported. The
court may assess a fine up to $250,000 and imprison
the person for up to 5 years.

Referrals should be coordinated with the U.S. Attorney where the
alleged violation occurred, or with the civil or criminal division of the
Department of Justice (DOJ). The DOJ address is as follows:

Assistant Attorney General

Civil Division

Department of Justice

Tenth Street and Constitution Avenue, NW.
Washington, DC 20530

Attention: Federal Programs



3.0 REPORT CONTENTS

Privacy Rights

Interests May Be
Reported on Multiple
Schedules

This chapter describes the reporting requirements of each part of
the public financial disclosure statement. The SF 278 has a cover page
and six additional pages known as Schedules A through D. Schedules
B, C and D each have two parts, and both Schedule A and Schedule B,
Part I, have a continuation page for filers who need more space.

Schedule A: Assets and Income

Schedule B, Part I:  Transactions

Schedule B, Part II:  Gifts and Travel Reimbursements

Schedule C, Part I:  Liabilities

Schedule C, Part II: Employment Agreements or Arrangements
Schedule D, Part I:  Positions Outside the U.S. Government
Schedule D, Part II:  Sources of Compensation in Excess of $5,000

While this chapter answers questions about the requirements of
particular schedules, Part II of this manual provides detailed guidance
on specific requirements for particular types of interests.

The SF 278 is not a net worth statement. Rather, it is designed
solely to report information specified by statute for the purpose of
conflict of interest counseling and public availability. Reviewers should
consider all report contents as an interrelated whole that describe an
employee's outside linkages.

A basic presumption in financial disclosure is that an employee has
a right to privacy in her financial affairs. The public interest in
disclosure of information overrides this privacy right only to the extent
that Congress has explicitly deemed it necessary and that the
Constitution allows. Reviewers must, therefore, be as sensitive as
possible to the privacy rights of filers while fulfilling the statutory and
regulatory requirements.

The following is a summary of the information that filers must
report on each section of the SF 278. Information required on one
schedule may be required in a different form, and with additional
detail, on another schedule. This redundancy is required by the
financial disclosure law.

Revised 11/04
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3.1 THE COVER PAGE
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This section outlines the features of the SF 278's cover page.

1. Appointment or Nomination Date

All filers should list the date they entered a covered position or the
President nominated them. Reviewers need not verify dates and may
enter an appropriate date if it is available. If it is not readily available,
the reviewer need not provide the date. However, reviewers should
ensure that an employee filed her report within 30 days of entering a
covered position.

2. Reporting Status
All filers must check the applicable block indicating whether the
report is a new entrant/nominee, incumbent, or termination report.

3. Calendar Year Covered by Report

Only incumbents complete the calendar year block. For all other
filers, the reporting period is not a calendar year, so the box should be
blank. If a new entrant/nominee or termination filer does complete the
box, the reviewer should make certain that his report covers the period
appropriate to the type of report. New entrants and nominees, for
example, must include information for the preceding two calendar
years up to the date of filing, since this is the period applicable to
Schedule D.

4. Termination Date

Only termination filers should complete this block. Alternatively,
the agency personnel office may supply the date. Reviewers should
ensure that the report was filed within 30 days of the termination date.

5. Reporting Individual's Name

Filers should print or type their last name, first name and middle
initial. If the block is incomplete, a reviewing official may complete it
based on the filer's signature or other available sources. If there has
been a recent name change, the reviewer may wish to note it in the
reviewer comments section.
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SF 278 (Rev, 03/2000) . Form Approved: OMB
5C.FR. Part 2634 Executive Branch Personnel PUBLIC FINANCIAL DISCLOSURE REPORT No.3209-0001
U.S. Office of Govemment Ethics
Dateof Appointment, Candidacy, Flection, or Reporting Status | Incumbent  Calendar Year New Entrant, Termination Termination Date (¥Appii- Fee for Late Filing
\ (Mot Doy, Yea) (Check Appropriate 0 Covered by Renort Nominee, or Filer coble) (honth, Day, Vear] Any Individual who is required to file this
. Candidate 0 4 report and does so more than 30 days after the
Boxes) [ . R .
] date the report is required to be filed, or,if an
Reportin Tast Name First Name and Middle Initial extension is granted, more than 30 days after
p_ X g - the last day of the filing extension period, shall
Individual's Name 5 be subject toa $200 fee.
Position for Which Title of Position Department or Agency (If Applicable)
Filing Reporting Periods
I bents: The reporting period is the
Location of Address (Number, Street, Cily, State , and ZIP Code) Telephone No. (Include Area Code) preceding calendsr year except Part 1T of
Present Office Schedule C and Part [ of Schedule D where you
(or forwarding address) must also include the filing year up to the date
Position(s) Held with the Federal Title of Position(s) and Date(s) Held you file. Part I of Schedule Dis not applicable.
Government During the Preceding 12 . .
Months (If Not Same as Above) Termination Filers: The reporting period
begi_ns at tl_\e end of the period covered by your
Name of Congressional Committee Considering Nomination | Do You Intend to Create a Qualified Diversified Trust? pre\n_ous_ﬁhng and ends at the date _Of
Presidential Nominees Subject 9 termination, Part II of Schedule D is not
to Senate Confirmation applicable.
U Yes m [INo
Nominees, New Entrants and
Certification Signature of Reporting Individual Date (Month, Day, Year) Cam.lidates for President and Vice
TCERTIFY that the statements 1 have President:
made onthis form and all atached . .
schedules are true, complete and correct to Schedule A—The reporting period for
the best of my knowledge. 11 income (BLOCK C) is the preceding calendar year
- o " " and the current calendar year up to the date of
Ol Review Signature of Other Reviewer Date (Month, Day, year) filing, Value assets as of any date you choose
(If desired by agency) thatis within 31 days of the date of filing.
- - - - r— - Schedule B—Not applicable.
Agency Ethics Official's Opinion Signature of Designated Agency Ethics Official/Reviewing Official Date (Month, Day, Year)
On the basis of information containedin this Schedule C, Part I (Liabilities)—The
report, T condude that the filer isin compliance reporting period is the preceding calendar year
x:“c%ﬁ):: E‘Z::Sg; Z‘%ﬁ,ﬁ;m s (ubject to and the current calendar year up to any date
Siomal . — you choose thatis within 31 days of the date of
Office of Government Ethics fEtae & (Mo as, Year) filing.
Use Only
Schedule C, Part II (Agreements or
Comments of Reviewing Officials (if additional space is required, use the reverse side of this sheet) Arrangements) —Show any agreements or
arrangements as of the date of filing.
Schedule D—The reporting period is the
(Check box iffiling extension granted &indicate number of days. U preceding two calendar years and the current
calendar year up to the date of filing.
15
Agency Use Only
. . e 1 OGE Use Only
(Check box if comments are contirued on the reverse side)
Supersedes Prior Editions, Which Cannot Be Used. 278-112 NSN 7540-01-070-8444

6. Position for Which Filing

Filers should enter the complete title of the position for which they are
filing and the name of their department or agency. The filer must list all
covered positions held during the applicable reporting period. Reviewers
may complete or correct this block based on their knowledge.
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Revised 11/04
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7. Location of Present Office

This information enables the reviewing official to contact the filer.
Except for nominees and new entrants who file early, the filer should
use a current Government office. Terminating employees should
provide a forwarding address. A reviewing official may complete this
block with the filer's Government office. Home addresses and phone
numbers should not be disclosed on the report. They may choose to
provide this information privately to the reviewing official.

8. Position(s) Held with the Federal Government During

the Preceding 12 Months

Filers should list any positions (other than the one for which they
are filing) that they held with the Federal Government during the
twelve months prior to the date of filing. This includes positions in any
branch of the Federal Government. A reviewing official may complete
or correct this block based upon independent knowledge.

9. Name of Congressional Committee Considering Nomination

Only prospective appointees to PAS POSITIONS must complete this
block. A reviewing official may complete or correct this block based
on independent knowledge.

10. Qualified Diversified Trust
Only prospective appointees to PAS positions need to complete
this block.

11. Signature of Reporting Individual and Date

Filers must sign their reports in ink. This signature is the filer's
statement that the report is correct and complete. Without it, the report
is not acceptable. The original signature should appear on the copy of
the form that agency reviewers certify. Reviewers may certify
photocopies, but OGE does not recommend this practice.

12. Signature of Other Reviewer and Date

The preliminary reviewing official should sign here if the agency
requires an intermediate review. If there are more than two levels of
review, the second highest reviewer should sign in this block. The
reviewer(s) below the second level should initial and date the shaded
area.
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13. Signature of Designated Agency Ethics Official or

Reviewing Official and Date

Only an ethics official may sign this block. The signer certifies
“on the basis of the information contained in this report, I conclude
that the filer is in compliance with applicable laws and regulations
(subject to any comments in the box below).” Before signing, the
official should be aware of certification requirements (see
Section 4.4: Certification Requirements).

14. OGE Signature and Date
The Director of OGE signs here for reports forwarded to OGE.

15. Comments of Reviewing Officials

Reviewers should use this space for comments, or for
annotations of the report. Reviewers should avoid making comments
which disclose more information about a holding than is legally
required, unless the filer approves the disclosure, or it is necessary to
explain adequately a required entry.

16. Agency Use Only

The reviewing official assigned the first level of review must
stamp or annotate this block with the date of agency receipt. This
official should verify that the reporting employee filed the report in a
timely manner.

17. OGE Use Only
OGE stamps this block with the date that OGE receives a report.

Pagination
The filer must number each page in the upper right-hand corner.

OGE recommends that filers number pages as part of a total number
of pages - for example, “Page 1 of 15.” No authority, however,
requires any particular style. Reviewers should check for
completeness if they discover that pages are not numbered
consecutively.
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3.2 APPLICABLE SCHEDULES AND REPORTING PERIODS

As indicated below, a filer must complete different portions of the
form for different time periods depending upon the type of report filed.

NEW ENTRANT/ ANNUAL TERMINATION COMBINED
NOMINEE ANNUAL AND
TERMINATION
SCHEDULE A PRECEDING PRECEDING FROM END OF PRECEDING
ASSETS AND CALENDAR YEAR CALENDAR LAST REPORT'S CALENDAR YEAR
INCOME TO FILING DATE' YEAR PERIOD TO TO TERMINATION
TERMINATION DATE
DATE
SCHEDULE B-I NOT APPLICABLE PRECEDING FROM END OF PRECEDING
TRANSACTIONS? CALENDAR LAST REPORT'S CALENDAR YEAR
YEAR PERIOD TO TO TERMINATION
TERMINATION DATE
DATE
SCHEDULE B-11 NOT APPLICABLE PRECEDING FROM END OF PRECEDING
GIFTS AND CALENDAR LAST REPORT'S CALENDAR YEAR
TRAVEL? YEAR PERIOD TO TO TERMINATION
TERMINATION DATE
DATE
SCHEDULE C-I PRECEDING PRECEDING FROM END OF PRECEDING
LIABILITIES CALENDAR YEAR CALENDAR LAST REPORT'S CALENDAR YEAR
TO FILING DATE' YEAR PERIOD TO TO
TERMINATION TERMINATION
DATE DATE
SCHEDULE C-11 ARRANGEMENTS PRECEDING FROM END OF PRECEDING
AGREEMENTS |AS OF FILING DATE CALENDAR LAST REPORT'S CALENDAR YEAR
AND YEAR TO PERIOD TO TO TERMINATION
ARRANGEMENTS FILING DATE TERMINATION DATE
DATE
SCHEDULE D-I PRECEDING TWO PRECEDING FROM END OF PRECEDING
POSITIONS CALENDAR YEARS CALENDAR LAST REPORT'S CALENDAR YEAR
OUTSIDE THE TO FILING DATE YEARTO PERIOD TO TO TERMINATION
GOVERNMENT FILING DATE TERMINATION DATE
DATE
SCHEDULE D-Il PRECEDING TWO NOT NOT NOT
COMPENSATION | CALENDAR YEARS | APPLICABLE APPLICABLE APPLICABLE
OVER $5,000 TO FILING DATE

! Filers may end the reporting period for assets and liabilities on any day that they choose within 31 days of the filing date.
2 Filers need not include any periods when they were not in Government service.

Revised 11/04
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3.3 SCHEDULE A: ASSETS AND INCOME

5U.S.C.App. § § 102(a)(l)
& (a)(3)
5 C.F.R. § § 2634.301-302

Whose Assets Are

Reportable?
4 Op. O.L.C. 340 (1980)
found constitutional the
statutory requirement to
disclose a spouse's
financial interests.
DuPlantier v. U.S., 606
F.2d 654, 669 (5th Cir.
1979), cert, denied, 449
U.S. 1076 (1981), held
that the financial
disclosure law did not
unconstitutionally invade
personal privacy of filers,
their spouses or
dependent children.

On Schedule A, the filer lists assets and income derived from them,
as well as income earned for services.

Assets

Examples of reportable property interests or assets include stocks,
bonds, and other securities, pension interests, tax shelters, interests in
trusts, personal bank accounts, real estate, commercial crops, livestock,
accounts or other funds receivable, and collectible items held for resale or
investment. For each asset, the filer should provide a description
sufficient for conflict of interest review, a category of asset value and the
type and amount of income derived from the asset. The requirements for
specific assets are discussed in Part 1l: Reviewing Common Entries. This
section provides the general rules for Schedule A.

Imputed Interests
In addition to the filer's own assets and income, he must list all
reportable assets and investment income of:

®  his spouse or DEPENDENT CHILD and
® indirect holdings through vehicles such as trusts, pensions, and
businesses (discussed in Part I1: Reviewing Common Entries).

For conflict of interest purposes, reviewers should treat these assets as if
the filer held them personally. The criminal financial conflict of interest
statute (18 U.S.C. § 208) imputes such interests to the filer (except § 208
refers to MINOR CHILDREN, not dependent children; see Dependent Children
Defined later in this section). On a common sense level, the law identifies
these interests with the filer to avoid creating loopholes. Without this
rule, a filer could simply transfer any questionable interests to a spouse
or close associate and avoid the law (see Section 11.1: Criminal Conflict
of Interest Statutes).

The Basic Reporting Test

When in doubt whether filers need to disclose particular assets, the
basic test is whether the assets are held for investment or the
production of income, and if they meet the filing amount thresholds.
Filers need not report assets held for reasons other than investment or the
production of income, such as common household furnishings. On the
other hand, an art collection held for resale would be reportable.

Revised 11/04
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Two Distinct
Thresholds

Aggregating
Income

Revised 11/04
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Reporting Thresholds
There are two distinct reporting thresholds for assets. If either
condition is met, the filer must report the asset. Such instances are:

® assets with a fair market VALUE in excess of $1,000 at the close
of the reporting period (or $5,000 for cash deposits at one
financial institution) or

® assets that generated more than $200 in income during the
reporting period.

Even if an asset had a fair market value less than $1,000 at the
close of the reporting period, the filer must still report the asset if it
generated more than $200 in income during the reporting period. For
example, filers may sell assets during the reporting period, leaving
those assets with a zero asset value. These assets must, however, be
reported if they generated more than $200 in income during the year.

When determining whether an asset (or a group of assets) meets
the threshold, filers must aggregate all income from a particular source
for themselves, their spouse, and their dependent children. The fact
that the filer may choose to separate the reporting of her interest from
her spouse's does not affect the thresholds. Likewise, filers must
aggregate all the types of income from a particular source (interest,
dividends, capital gains) in determining whether the threshold is
reached.

Example: A filer sells 20 shares of a particular stock and
receives $100 in capital gains. The filer's spouse
holds 20 other shares of the same stock and
receives $205 in dividends. All of the stock is
reportable with $305 in income. If the same filer
had a $100 capital loss instead of a gain, there
would be only $105 in aggregate income with
no income reporting required.
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5U.S.C. App. § 109(7)
5 C.F.R. § 2634.105(j)

Accrued Income
Is Reportable

Definition of Income

Investment Income

INVESTMENT INCOME, as discussed above, includes INTEREST, rents,
royalties, DIVIDENDS and CAPITAL GAINS of the filer, his spouse, and his
dependent children. It includes income derived from all forms of
property (such as securities, funds, accounts, and real estate); annuities;
partnerships, joint ventures, and businesses; the investment portion of
life insurance or endowment contracts; and income from interests in
trusts (see discussion above on aggregating income). Generally, filers
must report gross income exceeding $200 from any single source
(category of amount). Filers may note their net income in addition to
their gross income if they desire to show a loss. For partnerships, LLC's,
S-Corps and sole proprietorships (in the case of the filer) the actual
amount is required.

Example: Rent received on a house totals $9,600 during
the year. The filer must report the $9,600 even if
the property cost $12,000 in expenses. The filer
may note a $2,400 net loss.

The definition of investment income for purposes of financial
disclosure is specifically not tied to the IRS' definition of income for
tax purposes. Filers must report accrued income, even if deferred or
exempt for tax purposes. For example, tax-deferred income in a
retirement account is reportable. Where filers receive no report of the
amount accruing, such as with U.S. Savings Bonds, they should make
a good faith estimate. Financial institutions normally provide reports of
accruing income on IRS Form 1099.

Example: A Certificate of Deposit held in an Individual
Retirement Account (IRA) accrued $400 in
interest during the covered period. The filer
must report it, since the accrued interest exceeds
the $200 threshold.

Earned Income

Filers must report the actual amount of their EARNED INCOME
acquired during the reporting period from any one source in excess of
$200. Earned income includes fees, salaries, commissions,
HONORARIA, and any other compensation for personal services, but
excludes Federal Government salary and other Federal benefits
(including retirement, unemployment benefits and veterans' benefits).

Revised 11/04
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Threshold for Spouses

Investment versus
Earned Income

Confusing Interest
and Dividends

Revised 11/04
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For earned income of the filer's spouse, the reporting requirements
are relaxed. The reporting threshold is in excess of $1,000, not $200,
and only the source, not the amount, of the income is reportable. This
threshold applies to fees a spouse may earn as a trustee of a trust.
Honoraria, however, are an exception; the threshold remains $200 and
the actual amount must be reported. The filer need not disclose any
earned income of dependent children, regardless of amount.

These different thresholds and certain other reporting requirements
occasionally make it necessary to distinguish between investment and
earned income. The crucial factor in this division is the filer's services.
If the filer's services are a material factor in the production of income,
it is earned income. For example, limited partners usually receive
investment income from the partnership, since they normally do not
perform services for the partnership.

Other Non-Investment Income

OGE considers scholarships, prizes, and awards, a filer receives to
be neither earned nor investment income. Filers must report all such
income over $200 in the “other” category and disclose its actual
amount. A filer need not report income which is neither earned nor
investment income for a spouse or dependent child.

Investment Income Types

Income types are relatively straightforward on the SF 278. The
most common error is that persons do not include an actual amount of
income when they use the “other” column for type of income, such as
salary, partnership share, director's fees, or honoraria.

Interest and Dividends

The type of income is normally determined by the nature of asset
listed-debt instruments, such as bonds, produce interest, while equity
instruments, such as stocks, produce dividends. Certain distributions
that are commonly called dividends, however, are actually interest.
Filers should report as “interest” the so-called dividends received on
deposit or share accounts with credit unions and savings and loan
associations.
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Filers should be able to determine the proper characterization of income in most
cases by examining statements provided by the deposit institution or fund manager.

Capital Gains
A CAPITAL GAIN is the difference between an item's basis (usually the cost) and

its sale price. Filers must report capital gains on the SF 278 when gains are realized,
even if they have not been recognized for tax purposes. For example, a person who
sells an asset under CERTIFICATE OF DIVESTITURE (CD) must report those gains on
the SF 278, even though the CD may delay capital gains tax until a subsequent sale
of the permitted property.

Excepted Investment Fund Income

Income from funds that meet the definition of an EXCEPTED INVESTMENT FUND
(EIF) may be reported by marking that single category, rather than separately
listing interest, dividends, capital gains, or rents and royalties (see Section 7.1:
Excepted Investment Funds).

Reporting Considerations

Filers should mark each type of investment income derived from a particular
source. They may indicate a single category of amount as an aggregate of the
various income types from an asset, or they may mark separate categories of
amount with initials “I”” for interest, “D” for dividends, “CG” for capital gains, and
“R” for rents or royalties.
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Methods Used to
Value Assets
5 C.F.R. §2634.301(c)

Revised 11/04
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Valuing Assets

Filers of new entrant and nominee reports may determine the
VALUE of an asset by choosing its value on any date that is within 31
days of the date of filing. Incumbent and termination filers should
value assets as of the end of the reporting period. Filers may value
assets by any method below, although the first is often the simplest:

A good faith estimate of fair market value;

The purchase price (if the filer indicates the purchase date);

A recent appraisal,

The market value of the property as assessed for tax purposes;
The year-end book wvalue of non-publicly traded stock,

the year-end exchange value of corporate stock, or
the face value of corporate bonds or comparable securities;

The net worth of a business partnership;

The equity value of an individually owned business; or

Any other recognized indication of value (such as the last sale
on a stock exchange).
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Non-Reportable
Assets and Income

Exceptions to Schedule A's Requirements

A filer need not report the following on Schedule A, whether

held/received personally or by a spouse or dependent child:

Any PERSONAL RESIDENCE of the filer or spouse (unless rented out),
including vacation homes if used as second personal residences and
timeshares used as vacation homes;

Income from employment with the Federal Government, including
military Reserve pay;

Retirement benefits from the Federal Government, including the
Thrift Savings Plan;

Income from social security, unemployment, veterans benefits and
other similar Federal Government benefits;

Deposits in a single financial institution aggregating $5,000 or less

in money market accounts, certificates of deposit, savings accounts,
checking accounts or other deposits;

Shares in a single money market fund aggregating $5,000 or less;

Liabilities owed to the filer, the filer's spouse or the filer's dependent
child by their parent, spouse, sibling or child; and

Income arising from the dissolution of the filer's marriage or
permanent separation, such as child support or alimony.

Additionally, filers need not report any insurance claims and

reimbursements, unless they are subject to Federal income tax.
Personal frequent flyer accounts also are not reportable. See below for
exclusions of certain separate assets of a spouse or dependent child.

Revised 11/04
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Test for Separateness of
Assets of Spouses and
Dependent Children

5 C.F.R. § 2634.309(a)(3)

Marriage During a
Filing Period

Divorce Rules
5 C.F.R. § 2634.309(c)

Revised 11/04
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Spouses and Dependent Children

Filers often question the need to report the assets of a spouse when
he handles his own finances. An asset of the filer's spouse (or
dependent child) may be exempt from reporting only if it meets all
four of these tests:

1. the asset represents the spouse's or dependent child's sole financial
interest or responsibility;

2. the filer has no specific knowledge regarding the asset
(constructive or otherwise);

3. the asset is not in any way, past or present, derived from the filer's
income, assets or activities; and

4. the asset is one from which the filer neither derives, nor expects to
derive, any financial or economic benefit.

An asset which is reported on a joint tax return or held in a trust for
a child's education is a benefit to the filer. Thus, the asset should be
reported. A practical effect of this test is that filers who complete joint
tax returns must disclose their spouse's assets.

Entries for the assets and income of spouses and dependent
children may be marked “S” or “DC” (or “J” for joint) if the filer
wishes to distinguish them from his own assets and income (it is not
required).

When a filer gets married during the reporting period, her next
report may reflect a substantial increase in her assets. She need only
report the assets held by her spouse and the income received from
them after they were married.

The filer need not report a spouse's assets in the case of a divorce
or permanent separation. A separation is permanent if the spouse is
living separate and apart from the filer, and there is an intention to end
the marriage or to separate permanently. If that intent is not present,
the spouse's assets must be listed, even if the couple is living
separately. The filer need not disclose any income (or obligation on
Schedule C) arising from the dissolution of a marriage. However, note
that even in situations where there is no SF 278 reporting requirement,
18 U.S.C. § 208 will still apply to matters in which an employee knows
her spouse has a financial interest.
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Dependent Children

Dependency Rules
5U.S.C. App. § 109(2)
26 US.C. § 152
5 C.F.R. § 2634.105(d)

Alternative Life-Styles
5 C.F.R. §2635.502(a)

If a child that was dependent during the reporting period is no
longer dependent as of the date of filing, the filer need not report the
childs' assets. However, any reportable income produced by the childs'
assets while the child was a dependent should be reported.

Dependent Children Defined
Filers must consider a child a DEPENDENT CHILD if the child is:

1. ason, daughter, stepson or stepdaughter; and

2a. unmarried, under age 21 and living in the filer's house or

2b. considered dependent by tax code standards (which, according
to the Internal Revenue Code, generally requires that a
dependent child receive more than half of her financial support
from the filer).

NOTE: While the term “dependent child” is used for financial
disclosure, the conflict of interest statute attributes to a Government
employee the financial interests of a MINOR CHILD, which is a narrower
class of children defined by state law, usually as under age 18.

Definition of Spouse

“Spouse” is not defined in the financial disclosure law. Its ordinary
meaning is a marriage partner joined through legal union (wedlock) as
husband or wife. Each state's laws define spouse more specifically;
some may include common law marriages, where a couple live
together and hold themselves out as husband and wife.

Filers living with another person in a relationship which their states do
not recognize as a marriage need not report the assets and income of their
companions. Filers may report such holdings if they so choose. While
the assets of the companions would not trigger disqualification under the
criminal statute (18 U.S.C. § 208), the Employee Standards of Ethical
Conduct may reach the financial interests of a companion who is a member
of the employee's household. Given this accountability, filers may find it
to their benefit to receive conflict of interest counseling on these interests.

Joint Ownership

Subject to the thresholds and exclusions mentioned above, filers
must disclose assets in which they have an ownership interest, whether
held separately or jointly with others.

Revised 11/04
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SF 278 (Rev, 032000)

Page Number
SCHEDULE A
Assets and Income Valuation of Assets Income: type and amount, If “None (or less than 5201)" is
at close of reporting period checked, no other entry is needed in Block C for that itemn,
BLOCK A BLOCK B BLOCK C
For vou, your spouse, and dependent children, Type A 1

report each asset held for investment or the
production of income which had a fair market
value exceeding $1,000 at the close of the reporting
period, or which generated more than $200 in

Other Date

income during the reporting period, together with Income | (Ma, Dav,
such income. (Specify Yr)
) = = § 'g = Type &
For yourself, also report the source and actual | S § =] = = = § Actual Only if
amount of eamed income exceeding $200 (other than ;;' = B | = § = a A - A\ S5 )5 PR ]
from the US. Government). For your spouse, report EI . = = § =] * § b =1 = E ?:i g -lgl 2 i § 2l Amount) s
the source but not the amount of eamed income of 2l 2 =l = g sl&al @19 5| = = £=| HEEEEEEN E
more than $1.000 (except report the actual amount | & « § Zlal“ 4|zl HEE g 2 § b = ! 5 Z19 <l 2] =
of any honoraria over $200 of your spouse). E “ra il — 2 = = = B = 3 4 sl T i = ==
) N EEREECE B R EE MR =EEE S E
None [ §|8§ggg 588?{3?3 -;E; %;8382—2’31}83
i s B = e - I ) E 2| 8 = 8 bt [ I 101 = =]
= i i I B B B s L L B S ] (=] 5 P 24 i ] A I alE] &
Central Airlines Common X X X
Examples | Doe Jones & Smith, Hometown, State b4 Law-'-msnw b
neone )
Kempstone Equity Fund X X X
IRA: Heartland 500 Index fund X X X
1
2
3
4
5
6

* Thus category applies only 1f the asset/income 15 solely that of the filer’s spouse or dependent children. If the asset/income 15 either that of the filer or jointly held

by the filer with the spouse or dependent children, mark the other higher categornies of value, as appropriate,

Prior Editions Cannot Be Used
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3.4 SCHEDULE B, PART I: TRANSACTIONS

5U.S.C. App. § 102(a)(5)

5 C.F.R. §2634.303

Periodic Transactions
and Dividend
Reinvestment

Certificates of
Divestiture

Transactions Can Cover
Assets Not on
Schedule A

On Schedule B, filers must report the purchase, sale, or exchange
of certain assets attributed to themselves, their spouse, or their
DEPENDENT CHILD. This requirement does not apply to nominee and
new entrant filers. All other filers must report transactions that involve
more than $1,000 of either:

® real property or
® stocks, bonds, MUTUAL FUND shares and other securities (see
Chapter 8: Investments).

There is no requirement to report transactions involving other types of
assets even if they are reportable on Schedule A.

Filers need to report only a brief description, the appropriate
category of value, type of transaction and date for Schedule B. Note
that these categories are different than either the Schedule A asset or
income ranges. Filers need not disclose actual amounts of transactions.

Filers may combine on the same line multiple purchases (or sales)
for a single security. This includes dividends reinvested from a single
security or mutual fund. Only those transactions that individually
exceed $1,000 need to be included.

Example: A filer who purchases $1,100 per month of a particular
mutual fund may report one transaction in the $1,001-
15,000 range with the date as “monthly.”

When aggregating intermittent (ones not occurring in accordance
with a set schedule or on a regular basis) transactions of a single asset
that occurred during the year, the date should be marked “throughout
the year.”

The filer must indicate whether an asset was sold pursuant to a
CERTIFICATE OF DIVESTITURE that OGE had issued. See Section 5.5:
Divestiture or Resignation.

The requirements for reporting transactions apply regardless of
whether the asset or income is listed on Schedule A.

Example: A filer purchases $25,000 of a stock at the start of a
reporting period. The stock loses $5,000 in 5 months and is sold for
$20,000. The stock is not included on Schedule A because it did
not generate more than $200 in income and was not held at the end
of the period. Nevertheless, the filer must report the sale on
Schedule B, Part 1.

Revised 11/04
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Non-Reportable
Transactions

5 C.F.R. § 2634.303(b)

Revised 11/04
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Exceptions
A filer need not report transactions concerning the following:

® A PERSONAL RESIDENCE of the filer or spouse, unless it is rented out
anytime during the reporting period,

® (Cash accounts such as money market, savings, or checking
accounts and cash equivalents such as money market funds;

® Purchases, sales or exchanges solely between the filer, the filer's
spouse or the filer's dependent children;

® Transactions that are not purchases, sales or exchanges, such as
gifts given or received, stock splits, bond calls or maturity, OPTION
expiration (see Section 8.2: Corporate Securities);

® A portfolio holding within a qualified blind trust, qualified
diversified trust, excepted trust, or EXCEPTED INVESTMENT FUND;

® Treasury bills, bonds, and notes (see Section 8.3: Government
Securities);

® Purchases, sales, or exchanges that occurred when the filer was not
a Government employee;

® Any asset of the filer's spouse or dependent child that is separate
from the filer (see Section 3.3: Schedule A for separateness test);
and

® Assets that are solely incidental to the primary trade or business of
an entity on Schedule A (see Section 6.1: Business Ownership and
Employment Relationships).

Day Trading

“Day trading” occurs when a position is established and liquidated
within one day's trading cycle. Day trading has the same reporting
requirements as regular stock trading.
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At Least Two Assets
Are Involved in Any
Exchange

Exchanges

An exchange generally occurs when one company acquires
another. The shareholders of the acquired company are often given the
option to sell their shares to the acquiring company or exchange their
existing stock for stock of the acquiring company. When a filer
exchanges her stock, she must specify both the stock tendered and the
stock acquired in its place.

Example: ABC Corporation recently acquired XYZ Corporation. ABC
gave its shares to the shareholders of XYZ in exchange for their
XYZ shares. A filer would report this exchange on Schedule B as
follows:

Reporting Individual's Name SCHEDULE B Page Number
Bruno Latour 2
Part I: Transactions None [J
Report any purchase, sale, or exchange Do not report a transaction involving —
by you, your spouse, or dependent property used solely as your personal r]"\];:t:(}m Amount of Transaction ()
children during the reporting period of any ~ residence, or a transaction solely h;tween —
real property, stocks, bonds, commodity you, your spouse, or dependent child. ”\"j{’e
futures. and other securities when the C h.cck. the "Certificate of divestiture” block :{J{:}” O I A
amount of the transaction exceeded $1,000.  to indicate sales made pursuant to a % 2’ - o = g = = g % SSocihs g5
Include transactions that resulted in a loss. certificate of divestiture from OGE. 5. |5 z ?\j?% g.gg = S = g5l § § 8 §1'§ EI
Teniification of Assels a3 s G als 5|2 85 Old 8 Z RdlEseg|t 2
Example  Central Airlines Common x 2/1/99 x
I'laBC (Stock) v | 21/00 | A
1xyz (Stock) v | 2100 |+
Applicability
Not Applicable to Schedule B does not apply to new entrant and nominee filers. If

New Entrants

new entrants or nominees have completed this schedule, reviewers
should advise them of the over-disclosures and provide an opportunity
to delete them. Reviewers should also counsel employees about any
potential conflicts of interest arising from such disclosures.
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SF 278 (Rev, 03/2000)
SCF.R. Pan 2634 Do not complete Schedule B If you are a new entrant, nominee, or Vice Presidential or Presidential Candidate
11,5, Office of Govemment Bihacs

Reporting Individual's Name SCHEDULE B Page Number

Part I: Transactions None [

Report any purchase, sale, or exchange by Do not report a transaction involving Transaction . :

you, your spouse, or dependent children property used solely as your personal Type (x) Amount of Transaction (x)

during the reporting period of any real residence, or a transaction solely between

property, stocks, bonds, commodity futures, you, your spouse, or dependent child. Check H?::

and other securities when the amount of the  the "Certificate of divestiture” block to Dy, ¥r) . JE

transaction exceeded $1,000. Include indicate sales made pursuant to a certificate § ) o §5 = g & sl 2 %6{

transactions that resulted in a loss. of divestiture from OGE . g& z[2 glf- 5|S : gl 2l ElE Bl E|
Identification of Assets § 7 L';' 58 gﬁg 5553 4 G'g & 4 & e

Example I Central Airlines Common x 2/1/99 X

*This category applies only if the underlying asset is solely that of the filer's spouse or dependent children. If the underlying asset is either held by
the filer or jointly held by the filer with the spouse or dependent children, use the other lagher categories of value, as appropnate,

Part I1: Gifts, Reimbursements, and Travel Expenses

For you, your spouse and dependent children, report the source, a brief descrip-  the U.S. Government; given to your agency in connection with official travel;

tion, and the value of: (1) gifis (such as tangible items, transportation, lodging, received from relatives: received by your spouse or dependent child totally

food, or entertainment) received from one source totaling more than $260, and independent of their relationship to you, or provided as personal hospitality at the
(2) travel-related cash reimbursements received from one source totaling more donor's residence. Also, for purposes of aggregating gifts to determine the total value
than $260. For conflicts analysis, it is helpful to indicate a basis for receipt, such  from one source, exclude items worth $104 or less. See instructions for other

as personal friend, agency approval under 5 U.S.C. § 4111 or other statutory exclusions.

authority, ete. For travel-related gifts and reimbursements, include travel itinerary, None [
dates, and the nature of expenses provided. Exclude anything given to you by )
Source (Mame and Address) Bref Description Value
e Mat'l Assn. of Rock Collectors, NY, NY Airline ticket, hotel room & meals incident to national conference 6/15/99 (personal activity unrelated o duty) 3500
Frank Jones, San Francisco, CA Leather briefcase (personal friend) $300

Prior Editions Cannot Be Usad.
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3.5 SCHEDULE B, PART II: GIFTS, REIMBURSEMENTS, TRAVEL

5U.S.C. App. § § 102(a)(2)

& (e)(1)(©)
5 C.F.R. § 2634.304

Threshold Change
Pub. L. 102-90 & 102-378
OGE DAEOgram of
September 27, 2002

Aggregating
Gifts

Reimbursements Are
Aggregated Separately
From Gifts

A filer must report gifts of food, lodging, transportation,
entertainment, reimbursements or any gratuity, favor or other thing of
value received by:

® the filer;
® his spouse; and
® his DEPENDENT CHILDREN

if the total VALUE of either gifts or reimbursements received from a
single source exceeded $285 during the reporting period. New entrant
and nominee filers need not complete this part.

The threshold for reportable gifts and travel reimbursements is now
$285 (The thresholds are tied to the GSA definition of minimal value
for foreign gifts). Reimbursements for travel are measured against a
$285 threshold separate from the direct gifts threshold. The reporting
thresholds will continue to change every three years as GSA redefines
“minimal value” under the foreign gifts law at three-year intervals.

For the threshold, a filer may disregard gifts or reimbursements
received with a fair market value of $114 or less. For any gifts worth
more than $114, the filer must aggregate them from each source for the
reporting period. Filers must also aggregate gifts received by their
spouses and dependent children, subject to the exclusions listed later in
this section.

Example: A friend gives a family the following gifts during a
particular reporting period:

$ 75 -- Watch to filer
$150 -- Trip to filer and spouse
$140 -- Sculpture to filer's dependent child.

The filer would aggregate the $150 trip and the
$140 sculpture, but could disregard the $75
watch. The filer would disclose the $290 total
gift and specify its components despite the fact
that part went to the filer and spouse and part
went to the filer's child.

If the trip listed in this last example were a reimbursement, not a
direct gift, it would be measured against a separate $285 threshold. In
that case, there would be no reportable gift or reimbursement.

Revised 11/04
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5 C.F.R. § 2634.304(c)

Non-Reportable
Gifts
5U.S.C. App. § § 102(a)(2),
109(5) & 109(15)
5 C.F.R. § § 2634.105(h.k,n),
& 2634.304(c)

2U.S.C. § 434

Revised 11/04
Page 3-22

Valuation
Filers should value gifts at fair market value. If this amount is
unclear, then the filer should determine the gift's retail price in the

metropolitan area nearest his duty station. If the price is not readily
ascertainable, the filer should make a good faith estimate.

Reporting Exclusions
Filers need not report or aggregate the following items:
® Anything for which the filer paid fair market value;
® Anything accepted by the Government under a statute or contract;
® Anything received when not a Government employee;
® Anything from the filer's RELATIVES (the statute broadly defines

“relative” to include a detailed list of persons related by blood or
law, and even includes a fiance);

® Bequests and other forms of inheritance;

® Gift items in the nature of communications to the filer's office,
such as subscriptions to newspapers and periodicals;

® Nonbusiness gifts of PERSONAL HOSPITALITY (food, lodging,
entertainment, but not transportation) on the donor's personal or
family property;

® Food and beverages not consumed in connection with a gift of
overnight lodging (Additional costs included in the price of a
ticket, such as entertainment or fund-raising, must be reported);

® Food, lodging, transportation, entertainment or reimbursements
provided by a foreign government within a foreign country or by
the U.S., the District of Columbia, state or local governments; and

® Reimbursements received for political trips that must be reported
under § 304 of the Federal Election Campaign Act of 1971.
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5 C.F.R. § 2634.309(a)(2)

5 C.F.R. § 2634.105(h)(2)

Exclusion for Spousal Gifts Independent of the Filer

Gifts given to the filer's spouse or dependent child totally
independent of their relationship to the filer also need not be reported.
Gifts given to a non-Governmental spouse because of the spouse's
employment or other activities may sometimes benefit the Government
employee. This might occur, for example, when the spouse's employer
sponsors an event to which its employees may bring a spouse or other
guest. These gifts do not have to be reported if the donor does not target the
gift to the Government employee, such as by specifying that only the
Government employee spouse may attend.

Exclusion for Gifts Memorializing an Honoring Function

Another exclusion from the gift reporting requirement covers
suitable mementos of a function honoring the filer. The gift reporting
exclusion for “suitable mementos of a function honoring the reporting
individual” covers items that serve to remind the recipient of an
honoring event, whether a mere souvenir or something with utilitarian
purpose. It is not limited to items of nominal intrinsic value, as the
basic gift reporting threshold will have already excluded items worth no
more than $114, or $285 in the aggregate from a single source. An
“honoring function” might include a retirement party, personal
achievement dinner, baby shower, or other similar event.

Despite its apparent broad scope, this reporting exclusion for
mementos is, however, limited by the term “suitable.” Whether a
memento is ““suitable” to a particular function must be determined from
the circumstances surrounding the event, such as the types of gifts
traditionally given or considered appropriate on such occasions, the
recipient's position and relationship to the donors, the number of donors, and
the gift's significance to the occasion. Ultimately, this is a matter for the
filer and agency to examine in each instance.
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Agency-Accepted Travel
Filers should not report travel gifts and reimbursements that their
agencies accepted under a gift statute, even if the filers primarily used

41 C.F.R. part 304.1
(implementing 31 U.S.C. .
§ 1353) describes the Gsa e gift

travel regulation. . .
Example: An employee travels officially from Washington,

DC to Toledo, Ohio, to attend a conference. The
conference's corporate sponsor provides the
airline tickets. If the agency accepted the ticket or
reimbursement from a non-Federal source under
GSA regulations, the agency, not the individual
traveling, accepts the funds. The filer should not
report the reimbursement.

Note, however, that some official travel gifts and reimbursements
may actually be accepted by the employee under the Government
5U.S.C.§4111 Employees Training Act. In that situation, the filer must report the
source of travel payments (see Section 9.2: Travel-Related Gifts and
Reimbursements for further discussion).

Applicability

Schedule B does not apply to new entrant and nominee filers. If new
entrants or nominees have completed this schedule, reviewers should
advise them of the over-disclosures and provide an opportunity to delete
them. Reviewers should also counsel employees about any potential
conflicts of interest arising from such disclosures.

Not Applicable
to New Entrants
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5U.S.C. App. § 102(2)(2)(D)
5 C.F.R. § 2634.304()

Waiver for Personal Gifts

In unusual cases, the Director of OGE may waive the reporting of
gifts on the SF 278 when two criteria are met:

® the filer's relationship to the donor and the donor's motivation for the
gifts were personal and

® 1o separate public purpose requires disclosure of the nature, source, and
value of the gift.

This authority is often used for a filer who receives a large number of
personal gifts such as at an engagement and wedding.

Elements of Request

Requests for these waivers must be made in writing to OGE. The
request should contain a cover letter and an enclosure. The cover
letter must contain:

® the identity and position of the filer and
® arequest for a waiver under 5 C.F.R. § 2634.304(%).

For each donor, the enclosure must contain:

® the identity and occupation of the donor;
® a brief description of the gift and the value of the gift;

® 3 statement that the relationship between the employee and donor is
personal; and

® a statement that neither the donor nor any person or organization
who employs the donor, or whom the donor represents:

® conducts or seeks business with;
® engages in activities regulated by; or

® s directly affected by action taken by the agency employing the
filer.

If the employee cannot make the above-described statement, she
should explain why she cannot, and must be able to state that she has no
role in official action directly affecting the donor or organizations served
by it. If OGE grants the waiver, the employee's cover letter, but not the
enclosure, will be available to the public as an attachment to the SF 278.
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3.6 SCHEDULE C, PART I: LIABILITIES

5 U.S.C. App. § 102(a)(4)
5 C.F.R. §2634.305

Non-Reportable
Liabilities

Revised 11/04
Page 3-26

A filer must report any of his own, his spouse's, or his DEPENDENT

CHILD'S liabilities to any one creditor that exceeded $10,000 anytime
during the reporting period. Liabilities that dropped from more than
$10,000 to $10,000 or less during the reporting period must be
reported. The filer must also report the liabilities of any nonpublic
business disclosed on Schedule A unless the liability is incidental to
operation of the business.

Example: A filer who owns part of a farm co-operative takes out a

$50,000 loan to buy seed and other materials for planting. That
loan is not reportable. If, however, the co-op decides to buy
into a local hamburger store as a side investment, the filer must
report the loans to support that purchase.

Normally filers must report loans such as MORTGAGES on rental

property, student loans, investment loans, and personal lines of credit.
A filer need not report the following:

Any liability owed to a spouse or dependent child, or to a parent,
sibling, or child of the filer, her spouse, or her dependent child;

Any mortgage or home equity loan secured by a PERSONAL
RESIDENCE of the filer or spouse, unless the personal residence is
rented out or any loans of a townhouse, condominium, or
cooperative association when the filer uses the townhouse,
condominium or cooperative as a personal residence;

Any loan secured by a personal motor vehicle, household furniture,
or appliances, if the loan does not exceed the item's purchase price;

Any revolving charge account, such as credit card balances, where
the outstanding liability did not exceed $10,000 at the close of the
reporting period. This method of calculating the threshold differs
from the method for all other entries on Schedule C, part I;

Any liability of the filer's spouse or dependent child which meets
the four tests for separateness of assets (see Section 3.3:
Schedule A);

Obligations arising from a filer's divorce or permanent separation
(see Section 3.3: Schedule A); or

Liabilities that are solely incidental to the primary trade or business
of an entity on Schedule A (see Section 6.1: Business Ownership
and Employment Relationships).
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OGE 90 X 2

SF 278 (Rev, 0372000}
SCFR. Pan 2634
U5 Office of Government Ethics

Overdue tax liabilities are generally reportable. Even when a tax
liability is enforced by placing a lien on the filer's personal residence,
it remains reportable. A tax lien does not equate to a mortgage
liability, so the exception to reporting mortgages does not apply.

Reporting Individual's Name

SCHEDULE C

Page Number

Part I: Liabilities None [
Report liabilities over $10,000 owed ~ a morlgage on your personal residence Category of Amount or Value (x)
to any one creditor at any time unless it is rented out; loans secured by
during the reporting period by you, automobiles, household furniture or
your spouse, or dependent children. appliances; and liabilities owed to certain
: : . . P . i el ¢
Check the highest amount owed relatives listed in instructions. See : : = zg §
during the reporting period. Exclude  instructions for revolving charge accounts. ; é § § § = =3= §
Date Interest Termif o2 2 g < g 2 = 2
Creditors (Name and Address) Type of Liability Incurred | Rate applicable § = = § = = = (g = = §
First District Bank, Washington, DC Mortgage on rental property, Delaware 1991 8% 25ym. x
Examples
John Jones, 123 J 51, Wishington, DC Promissory nole 199 10%a on demand x
1
2
3
4
5

*This category applies only if the liahmr}f is solely that of the filer's spouse or dependent children. If the liability is that of 1

with the spouse or dependant children, mark the other higher categories, as appropriate.

he filer or a joint liability of the filer

Part I1: Agreements or Arrangements

Report your agreements or arrangements for: (1) continuing participation in an
employee benefit plan (e.g. pension, 401k, deferred compensation); (2) continua-

tion of payment by a former employer (including severance payments). (3) leaves

None LI

of absence; and (4) future employment. See instructions regarding the reporting of
negotiations for any of these arrangements or benefits,

Status and Terms of any Agreement or Arrangement

Parties

Date

Example on service performed through 1/00.

Pursuant to partnership agreement, will receive lump sum payment of capital account & partnerstup share calewlated

Doe Jones & Smith, Hometown, State

7185

1

Prior Editions Cannot Be Used.
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3.7 SCHEDULE C, PART Il: AGREEMENTS OR ARRANGEMENTS

5 U.S.C. App. § 102(a)(7)
5 C.F.R. § 2634.306

Required Information

Revised 11/04
Page 3-28

This schedule records the filer's future employment agreements

and arrangements and the filer's continuing past arrangements. The
most common error is to omit continued participation in pension plans
and other employee benefit plans. Termination filers must report
arrangements for their next job. All filers must report any agreements
or arrangements concerning:

Future employment;

Leaves of absence from a former employer;

Continuing payments from a former employer, including
severances and payments not yet received for previous work; and

Continuing participation in a former employer's employee welfare,
retirement, or other benefit plan, such as pensions.

This part has no value threshold, and unlike schedules discussed

above, this part applies only to the filer and excludes the spouse and
dependent children. Employment, leaves of absence, payments, and
benefits from the United States Government are not reportable.

A complete disclosure for this part must include:

a general description of the type of agreement, such as “defined
benefit pension;”

a brief description of the terms of the agreement, such as “starting
at age 65, will receive $45,000/year until death;”

the current status of the agreement, such as “definite offer of
employment but currently negotiating terms;”

the parties to the agreement, other than the filer, including the city
and state of the other party; and

the date of the agreement.
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3.8 SCHEDULE D, PART I: POSITIONS HELD OUTSIDE GOVERNMENT

5U.S.C. App. § 102(a)(6)(A)
5 C.F.R. § 2634.307

Non-Reportable
Positions

A filer must report all compensated or uncompensated positions
held currently or anytime during the reporting period. Positions
include officer, director, trustee, general partner, proprietor,
representative, employee or consultant of any for-profit or non-profit
entity, including any labor organization or educational institution.
Mere membership in any entity or organization does not trigger the
reporting requirement (see also Section 6.5: Outside Positions).

Example: A Government attorney maintains a practice
outside the Government. In addition to listing
entries on other schedules, the attorney would
report a position as a sole practitioner or law
partner. The filer need not make an additional
disclosure of membership in the bar.

Exceptions

Filers need not report the following:

® positions that their spouses or DEPENDENT CHILDREN hold;

® compensated or uncompensated positions held in any religious,
social, fraternal, or political entity;

® positions solely of an honorary nature; and

® positions the filer fills in an official capacity as a representative of
the United States Government.

NOTE: If questions about an organization's nature arise, it may be helpful
to consult the organization's charter for clues as to its stated purpose
and activities. Positions such as those with a youth or scouting
organization would not typically require reporting, since they are
fraternal or social in nature. Excludable positions with political entities
will generally be limited to political parties and campaign organizations, not
special interest and lobbying groups.

Example: An FDA scientist is part of a project review panel
at a state university. The scientist need not list
this outside position if it is part of his officially-
assigned duties. Likewise, he would not list
membership in the American Scientific
Association.
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SF 278 (Rev. 03/2000)
5C.FR. Part 2634
U.S. Office of Government Ethics

Reporting Individual's Name

SCHEDULE D

Page Number

Part I: Positions Held Outside U.S. Government
Report any positions held during the applicable reporting period, whether compen-
sated or not. Positions include but are not limited to those of an officer, director,
trustee, general partner, proprietor, representative, employee, or consultant of
any corporation, firm, partnership, or other business enterprise or any non-profit

organization or educational institution. Exclude positions with religious, social,

frateral, or political entities and those solely of an honorary
nature.

None [

Nroanizatinn MAoams . 3 A ool Tima of Oroanization Docition Hold Trom Adn Vel | Ta Afn Vel
|Nat'l Assn. of Rock Collectors, NY, NY Non-profit education President 6192 Present
Examples I Doe Jones & Smith, Hometown, State Law firm Partner 7/85 1/00
1
2
3
4
5
6

Report sources of more than $5,000 compensation received by you or your
business affiliation for services provided directly by you during any one year of
the reporting period. This includes the names of clients and customers of any
corporation, firm, partnership, or other business enterprise, or any other

Part II: Compensation in Excess of $5,000 Paid by One Source

Do not complete this part if you are an

Incumbent, Termination Filer, or Vice

Presidential or Presidential Candidate.

non-profit organization when

you directly provided the

services generating a fee or payment of more than $5,000. You
need not report the U.S. Government as a source.

None D
Source (Name and Address) Brief Description of Duties
Examples | 20¢ Jones & Smith, Hometown, Stale _________________..... Legal Sevices | L il ]
Metro University (client of Doe Jones & Smith), Moneytown, State Legal services in connection with university construction
1
2
3
4
5
6

Prior Editions Cannot Be Used.

Revised 11/04
Page 3-30




The Review Process--Report Contents

3.9 SCHEDULE D, PART Il: SOURCES OF COMPENSATION OVER $5,000

5U.S.C. App. § 102(a)(6)(B)
5 C.F.R. § 2634.308(b)(6)

Address of Source

Cross-referencing
Schedule A

Non-Reportable
Sources

Only new entrant and nominee filers must complete this part. They
must report any source of compensation over $5000 which was paid
for their personal services during either of the preceding two calendar
years or the current calendar year up to the date of filing. This
disclosure requirement includes the names of clients or customers for
whom the filer personally provided more than $5000 in services, even
if the client directed payment to the filer's employer. Filers need not
report payments to their employer or a firm for which they were not
directly involved in providing the services.

Disclosure must include a brief description of the nature of the
services rendered. Reporting such as “legal services” is acceptable.

Filers should include a name and address (city and state) of the
source of the payment. Reviewers need not amend reports to reflect
such information when the location of a business is available to the
public in standard reference works.

A common error for filers is to believe that disclosure on Schedule
A satisfies the requirements of Schedule D. While the two schedules
do overlap, the filer must complete each schedule with all of the
required information. Filers (or reviewers) may cross-reference the
other schedule only if it provides sufficient data.

Exceptions

A filer need not disclose information in certain circumstances. If a
filer and his client entered into a confidentiality agreement at the time the
filers services were retained, then disclosure of the client will not be
required. In addition, if the filer represents a client in a matter that is
covered by a court order or is under seal; that involves a grand jury
investigation; or that involves some other non-public investigation and
there are no public filings or statements, disclosure of the client is not
required. Finally, if disclosure is prohibited by a specific bar rule
provision, disclosure of the client is not required. If certain clients are not
disclosed because of the above reasons, a statement that “certain
confidential clients are not reported” must be included on Schedule D,
Part I1.

This part does not apply to incumbent and termination filers or to
spouses and dependent children. Reviewers may wish to notify filers of
any over-disclosures so that filers can remove unnecessary information if
they so desire. Reviewers should also counsel filers about potential
conflicts arising from such disclosures.
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4.0 REVIEW PROCEDURES

1978 U.S. Code Cong. &
Admin. News 4216, 4237
(Senate Report No. 95-170)

The Filer is not
the Reviewer's
Client

Outline of Chapter

When passing the Ethics in Government Act, a Senate report
specified five purposes for the public financial disclosure system:

® to increase public confidence in the Government,

® to demonstrate the high level of integrity of the vast majority of
Government officials,

® to deter conflicts of interest from arising,

® to deter some persons who should not be entering public
service from doing so, and

® to better enable the public to judge the performance of public
officials.

These objectives create two roles for the reviewing official—one as
protector of the public and its Government from conflicts of interest,
and the other as a counselor to employees. As a counselor, the financial
disclosure reviewer works to protect the employee from invasions of
privacy and undeserved scandal. As an ethics official, a reviewer must
ensure that reports comply with legal requirements. When these two
roles conflict, reviewers must remember that their most basic loyalty
belongs to the public and its Government, not the filer.

The reviewer should seek to fulfill these purposes by using a
systematic approach in reviewing financial disclosure reports. This
Reference suggests the following procedures as a model. Reviewers
should supplement these procedures with their own insights, while
remaining within the legal authorities. Section 14.7: Agency
Procedures for Collection and Review of SF 278s also provides a set of
procedures for agencies to follow in outlining their financial disclosure
systems.

This chapter begins with an overview of the entire SF 278 review
process and then discusses several procedural issues, such as the tools
of review, how and when to obtain additional information, who
certifies the forms, and public access to the forms. This section should
orient new reviewers to the SF 278 review process. More experienced
reviewers may be especially interested in this section's discussion of
assumptions OGE uses in the review of the SF 278.

Revised 11/04
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4.1 BASIC PROCEDURES

Steps to Follow
When a Report Is
Filed

Revised 11/04
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Stamp the date of receipt on the report. A report is considered filed
when the agency receives it. This date is critical in determining
timeliness of filing and review.

Verify that the report was required against your master list and log
the report into the list (see Section 2.1: Officials Required to File).

Inform the filer of any late filing fees that she may have incurred
(see Section 2.5: Late Filing Fee).

Ensure that there are no missing pages or attachments and that all
schedules and/or parts have been completed, if applicable.

Gather the “tools of review” (see Section 4.2: Tools of Review).

Review the first page (see Section 3.1: The Cover Page).

Compare and reconcile the report against the previous report, if any.
Make sure that the current report accounts for all the entries that
carried over from the last report. Note any that do not. Reviewers
must reconcile all reports forwarded to OGE for approval and
should encourage filers to reconcile their own reports.

Review each entry for disclosure of all required information (see
Chapter 3: Report Contents and Part 1lI: Reviewing Common
Entries).

Obtain additional information, if necessary, to make all disclosures
complete (see Section 4.3: Obtaining Additional Information).

Look again at each item, especially any additional information
supplied by the filer, to identify possible conflicts of interest (see
Chapter 11: Federal Ethics Laws and Regulations in Brief).

Either forward the report to the next level of review or certify the
report as appropriate (see Section 4.4: Certification Requirements),
or explore conflict of interest solutions (see Chapter 5: Resolving
Conflicts of Interest).

Forward the report to OGE or retain in agency files, as appropriate
(see Section 4.6: Forwarding Reports to OGE).




The Review Process-Review Procedures

5 C.F.R. § 2634.605

Review Timeframes

The statutes and regulations state only that agencies must complete
their review within 60 days. OGE has interpreted this requirement to
mean that agencies should accomplish final certification of reports
(intermediate certification for agencies with multiple review levels)
within 60 days of their receipt when the reports do not require
additional information or remedial action.

The reviewer should advise the filer of any questions, preferably in
writing, within 60 days. Delays in the process can occur as filers try to
gather information in response to these questions. Delays usually result
from either filer reluctance to provide the information or lack of
understanding about what specific information is needed (or both).
Normally, reviewers should allow filers two weeks to respond to the
questions. The letter to the filer should give an appropriate due date.

If the agency does not receive a response, the ethics official should
call filers to remind them and to clarify the questions. Agencies should
normally not take action against an employee who is making a good
faith effort to comply with their requests. For some filers, however,
stronger enforcement may be necessary. Although agencies need not
use OGE's timetable, a description of it may offer useful guidance:

Days from Questions

Sent to Filer Action

15 Phone call reminder/clarification of questions.

45 Written reminder/clarification of questions.

90 Delinquency notice from the DAEO outlining future

steps to be taken.

120 Delinquency notice from the head of the agency or large
component stating the report is not acceptable as
submitted.

150 Notice from the head of the agency or large component

stating that the agency deems the report incomplete and
will take action against the employee in 30 days.

180 Administrative action begun or case referred to the
Department of Justice (see Section 2.6: Filing Penalties).
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4.2 TOOLS OF REVIEW
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Financial disclosure reviewers should not analyze reports by
looking solely at the current report. A reviewing official should have
the following resources available while reviewing a report:

The filer's previous report, if any;
The instructions accompanying the SF 278;

A copy of the filer's position description or knowledge of the
filer's duties;

The Federal ethics laws and regulations; and

Financial reference materials concerning financial institutions,
corporate affiliations, mutual funds, etc. and/or access to the
internet to conduct research.

Filing Systems

Agencies may wish to use a filing system that separates information
available to the public under the Ethics in Government Act from
information which must be requested under the Freedom of
Information Act. It also provides ready access to the entire history of
reports. Agencies may wish to file reports in a manner that allows easy
identification of reports that have been held six years and are,
therefore, due for destruction (see Section 4.5: Public Availability and
Retention).
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4.3 OBTAINING ADDITIONAL INFORMATION

5 C.F.R. § 2634.605(b)(2)

When to
Obtain More
Information

Exercise
Prudent
Judgment

There is no requirement to audit a report to determine whether
disclosures are accurate. Reviewers should take disclosures at “face
value” as correct, except as indicated below. It is appropriate to assume
that the filer has read and understood the instructions and has reported
accurately and fully, unless the filer's history demonstrates otherwise.
REVIEWING OFFICIALS should, nevertheless, seek additional information
on a report and annotate the report appropriately when:

1. The form is incomplete (for example, when a filer fails to check
an asset value);

2. The form reveals one entry (or the absence of one) that is
inconsistent with another entry on the report or on the filer's
previous report(s);

3. The form omits an entry of which the reviewing official has
independent knowledge; or

4. The reviewing official requires more information to ensure the
filer's compliance with Federal ethics laws and regulations or
with other laws and regulations (see below, “Recording
Additional Information,” for privacy considerations).

Example: The reviewer should seek more information when the filer
lists only the name of a private limited partnership. A
conflict of interest analysis demands that the reviewing
official know the nature of the partnership's business to
determine whether its activities could conflict with the
employee's duties.

The decision whether to request additional information often
involves the exercise of judgment on the part of the reviewer. This is
especially true when two reports do not reconcile. Reviewers have the
primary responsibility for conflict of interest counseling. Each reviewer
should use more or less scrutiny, depending on the familiarity of the
filer with the process, the technical accuracy of any previous report(s)
and the possibility of conflicts of interest. With new filers, reviewers
should approach the report as if it were the story of that person's
finances. Look for obvious gaps in that story, such as long term
employment with no pension reported or a new entrant with significant
stock holdings and no employment. If gaps appear, reviewers should
help filers to understand the disclosure requirements better.

Revised 11/04
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Assumptions Do
Not Hold When
Patterns of

Error Are Present

Assets That Do Not
Require Reporting of
Transactions

Asset Value Changes

Income Type Changes

S, J, and DC
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Review Assumptions

While the financial disclosure laws and regulations require that
reviewers accept reports at face value, reviewers should use more
stringent standards when a report exhibits a pattern of inconsistency
that indicates the filer did not understand the reporting instructions.
Absent such patterns of error, reviewers may wish to use the following
review assumptions.

Given this context, OGE has found that in the following situations
it is reasonable not to follow-up with the filer. These review
assumptions and the need for them will probably not be readily
apparent to new reviewers. New reviewers should go on to “How to
Obtain Additional Information” and return as needed.

® [f the filer failed to list the date of appointment on the cover, then
the reviewer need not seek the date, except as needed for
determining whether a new entrant report was filed late.

Schedule A

® [f assets appear (or disappear) from one report to the next that
normally would not require disclosure of transactions on Schedule
B, such as money market funds, bank accounts, Treasury securities,
or cash IRA's, reviewers may assume that a new entry (or the lack
of an entry) is correct.

® [fthe value of an asset changes from one category on a prior report
to the next category, either higher or lower, on a current report
without a reported transaction, reviewers may assume that market
value fluctuated.

® [f mutual funds or limited partnerships earn different types of
income from one year to the next, reviewers may assume a non-
reportable change in underlying portfolios. This would apply to an
“EIF” designation appearing on the prior report but not on the
current one. An “EIF” designation could be placed on the current
report by verifying with appropriate reference materials. A
conflicts analysis may still be needed.

® [f an asset's identification as “spouse's,” “dependent child's” or
“joint” is inconsistent with its identification on a previous report,
reviewers may assume a non-reportable intra-family transfer.
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Brokerage
Statements

Different Purchase
and Asset Values

Assets Sold on B But
Not Shown on A

Assume
Complete Sales

Small Liabilities
Disappear

Non-profit
Positions

If a brokerage statement covers the appropriate periods and
includes required transaction information, reviewers need not
compare it to previous brokerage statements for consistency.

Reviewers may assume that securities earn the type of income
normally associated with them, such as dividends for stocks and
interest for bonds and cash accounts. Reviewers may amend the
report accordingly.

Schedule B. Part I

If the purchase price of an asset differs from the value of the asset
as listed on Schedule A by one category, either higher or lower,
reviewers may assume that the market value merely fluctuated.

If an asset is listed as sold on Schedule B and is not listed on
Schedule A, reviewers may assume that it produced no reportable
income during the period prior to its sale or capital gains upon its
sale. If, however, a large number of assets is sold without any
income being reported, the reviewer should inquire further to
ensure understanding of the instructions.

If an asset is listed as sold on last year's report and does not appear
on the current year's report, reviewers may assume that the entire
holding was sold. The assumption holds only when the sale
amount is no more than one category of value below the previous
asset value.

Schedule C. Part I

If a liability previously listed at the lowest category of amount
($10,001-$15,000) does not appear on the current report, assume
that the liability never exceeded $10,000 during the reporting
period.

Schedule D. Part 1

If a filer lists a Board position with a non-profit entity, but reports
no income on Schedule A, reviewers may assume that no income
was earned.

Revised 11/04
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Conditions on
Assumption
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None Box Reporting

Filers should not leave any schedule or part blank, unless the
instructions indicate it is not applicable. While there is no specific
statutory or regulatory requirement that filers positively state that they
have nothing to report in a particular part or schedule, reviewers
should normally question patent omissions. In certain situations,
however, reviewers may assume that a filer's lack of reporting on a
particular section indicates “none.” The criteria for these cases are:

® the filer has previously filed a report that indicated “none” in
that section;

® there are no other entries that require the reviewer to seek
additional information from the filer; and

® the reviewer believes that there is only a remote possibility that
requesting the verification would disclose a conflict of interest.

If the reviewer believes that a particular report meets the criteria
listed above, she may note in the review comment space on the front of
the report her assumption that the filer should have marked the “None”
box. This rule avoids unreasonably technical questions while still
protecting the public's right to full disclosure.

When agencies distribute the SF 278 forms to the filers, they may
wish to note, in written or oral form, that leaving an applicable
schedule blank creates an uncertainty that may require additional
questioning of the filer.
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Errors Not
Requiring
Questioning

Termination Review Standards

Reviewers may find it useful to use less stringent review standards
on reports of persons who no longer work for the Government. Since
termination filers have left Government employment, reviewers may
wish to expand the usual review assumptions by using the ones listed
below. Reviewers must determine whether these review assumptions
are appropriate, given the filer's financial disclosure history and nature
of the filer's position. Reviewers may wish to document the reasons
they judged such assumptions appropriate in their review notes. In the
situations described below, it may be reasonable not to follow-up with
the termination filer.

Schedule A
® For disclosed assets, failure to check the type or amount of
income of an asset that does not pose any conflict of interest.

® Failure to mark a zero asset value for an asset listed as sold on
Schedule B.

® Providing only a category of value when the actual amount of
salary or “other” income is reportable.

Schedule B

® Failure to report a transaction of a publicly-traded security listed
on Schedule A that does not pose any potential conflict of
interest.

® Failure to include the date and/or amount of a transaction.

® Missing dates of travel on items that do not pose any apparent
conflict of interest.

® Missing values for gifts that do not pose any apparent conflict of
interest.

Schedule C

® Missing terms or dates on a liability.

® Missing category of value for a liability if the filer had disclosed
a category of value on a prior report.

® Failure to report any future job agreements, unless the reviewer
has independent knowledge.

Revised 11/04
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Sources of
Information
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How to Obtain Additional Information

When the reviewer has decided to seek additional information
about a report, several sources of information are available. Depending
on the circumstances, a reviewing official can seek additional
information from sources including the following:

® The filer;
® Prior reports;

® The filer's accountant, aide, or similar official (but only when
the filer has authorized the person to discuss the report);

® Another reviewing official who previously reviewed the report;
® The filer's personnel office;
® Financial reference periodicals and other publications;

® Financial and investment institutions, (good for general
information about products and services);

® Research over the internet;
® Other entries on the report; and
® Reviewing officials' independent knowledge.

When using some of these methods of obtaining information, a
reviewing official must exercise judgment in determining whether to
seek confirmation from the filer. When in doubt, a reviewer should
verify the information with the filer.

Ensuring Clean Photocopies

Because photocopying of completed forms will be necessary
when they are forwarded to OGE or made available to the public,
reviewers should write legibly and use black or other dark ink when
recording additional information.
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Amending Reports

Annotation
Limits
OGE 79x2

Entry on Cover Page:

Recording Additional Information

A reviewing official should annotate the report itself when the entries
require additional information, clarification, or correction. As in the
example below, the reviewer must initial all annotations and indicate the
source of the information. If annotations made by the reviewer are based
on his own assumptions or on reference materials he should note this fact
also. While no particular method is required, OGE makes notations by
placing a footnote signal next to the information in the reporting block
and indicating the source and date in the reviewer comments section of
the cover page.

Filers are encouraged to, but need not, justify disclosed gifts or
indicate details of other entries beyond the legally established reporting
requirements. While reviewers may seek such justifications, these are not
public, unless the filer consents to their inclusion or they are considered
necessary to explain adequately a required entry. This is a matter of case-
by-case judgment and balance of privacy against disclosure. Adding
information to disclosures which exceeds these limits is an unwarranted
invasion of privacy that the statute did not intend. Accordingly, the
reviewer's note in the example below does not explain Mr. Mack's
relationship to the filer; the entry merely satisfies the minimum disclosure
requirements. Ethics officials who obtain confidential additional
information should retain it to respond to official inquiries or to aid in the
review of the filer's next report.

Comments of Reviewing Officials (If additional space is required, use the reverse side of this sheet) Schedule D--The reporting period is

the preceding two calendar years and
the current calendar year up to the date

(Check box if filing extension granted & indicate number of days ) I:l of filing.

1/ Information received via a telephone discussion with the filer. Agency Use Only
Thomas F. Zorn, ADAEO, OGE, 7/19/03

OGE Use Only

(Check box if commenis are coniinued on the reverse side) D

Entry on Schedule B, Part II:

Part IT: Gifts, Reimbursements, and Travel Expenses

For you, your spouse and dependent children, report the source, a brief descrip- the 1J.S. Government; given to your agency in connection with official travel;
tion, and the value of: (1) gifts (such as tangible items, transportation, lodging, received from relatives; received by your spouse or dependent child totally
food, or entertainment) received from one source totaling more than $260, and independent of their relationship to you; or provided as personal hospitality at
(2) travel-related cash reimbursements received from one source totaling more the donor's residence. Also, for purposes of aggregating gifts to determine the
than $260. For conflicts analysis, it is helplul to indicate a basis [or receipt, such total value [rom one source, exclude items worth $104 or less. See instructions
as personal friend, agency approval under 5 U.S.C. § 4111 or other statutory for other exclusions.

authority, etc. For travel-related gifts and reimbursements, include travel itinerary, None [

dates, and the nature of expenses provided. Exclude anything given to you by

Source {Name and Address) Brief Description Value
Examples Nat'l Assn. of Rock Collectors, NY, NY Adrline ticket, hotel room & meals incident to national conference 6/15/99 (personal activity unrelated to duty) $500
Frank Jones, San Francisco, CA L eather briefcase (personal friend) $300
1 . N
Thomas Mack, Fairfax, VA Personal Gifts 7 Gifts were a leather briefcase ($225) and a fountain pen ($125). TFZ $3350
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4.4 CERTIFICATION REQUIREMENTS

5 C.F.R. Part 2638,
Subpart B discusses agency
ethics officials'
appointment, qualifications
and duties.

5 C.F.R. § 2634.602(c)(2)

DAEOQO Designations
5 C.F.R. §2634.105(e)

What Is Not
Required
5 C.F.R. § 2634.605(b)
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Page 4-12

Financial disclosure rules require certification by the:

® DESIGNATED AGENCY ETHICS OFFICIAL (DAEO);

® alternate designated agency ethics official (ADAEO); or

® 3 delegate of the DAEO, such as a deputy ethics official
(DEO), deputy ethics counselor (DEC), deputy standards of
conduct counselor (DSCC), or the equivalent.

They must certify each report in the block of the cover page reserved
for “Agency Ethics Official's Opinion.” (For the DAEO's own report,
the agency head or his delegate should certify the report.) Certification
involves signing and dating the report to indicate the reviewer's
opinion that the filer is in compliance with conflict of interest laws and
regulations.

Before beginning review work or certifying any reports, the DAEO
and ADAEO should obtain a written delegation of authority to act as
DAEO or ADAEO from the head of the agency. OGE requires that
copies of these DAEO designations be forwarded to OGE. DAEOs
may wish to delegate part of their authority to DEOs and other
employees. OGE does not request or desire copies of these further
delegations. Note that the certification of nominee PAS reports is not
delegable. Only the DAEO (or ADAEO in the DAEQ's absence) may
certify reports of Presidential nominees.

There is no general requirement that a filer's supervisor or any
intermediate official examine or review the report. However, large or
geographically diverse agencies may find such a stepped process
necessary. A supervisor may be asked to examine a report for a limited
purpose of comparison to duty assignments, if desired, instead of a full
review. Only ethics officials who certify the report must necessarily
“review” it in terms of the procedures in this chapter. In determining
the appropriate chain of review, each agency must ensure that all
reviewers:

® are familiar with the technical reporting requirements;
® are familiar with the Federal conflict of interest laws; and

® can evaluate available conflict of interest remedies in light of
the filer's duties.
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4.5 PUBLIC AVAILABILITY AND RETENTION

5U.S.C. App. § 105
5 C.F.R. § 2634.603

5 C.F.R. § 2634.603(c)

Records Systems
OGE/GOVT-1, 55 FR 6327
(February 22, 1990)

Almost all SF 278s are available to the public under the Ethics in
Government Act of 1978, as amended. Within 30 days after receiving a
report, an agency must permit its inspection and furnish a copy to any
individual who presents a proper written request. The report must be
made available for inspection and copying regardless of whether the
agency has reviewed or certified the report. These reports are available
under the Ethics in Government Act, not the Freedom of Information
Act (FOIA), so their release does not involve the discretionary
determinations required by FOIA.

Application to Inspect or Copy an SF 278

Any person or entity that wishes to inspect or obtain a copy of a
report must submit a written request to the relevant agency stating:

® his name, occupation, and address,

® the name and address of any other person or organization on
whose behalf the inspection or copy is requested and

® that he is aware of the prohibitions on obtaining or using the
report (listed below).

OGE has developed a standardized application form, OGE Form
201, which agencies may reproduce. OGE recommends use of
OGE Form 201 by all agencies (see Section 15.2: OGE Form 201).

SF 278s are normally retrievable by name only. Individuals
requesting an SF 278 should specify each requested report by the filer's
name. OGE currently charges fees for copies of SF 278s, at a rate of
$.03 per page, but only if the total charge is more than $10.00.
Agencies may establish fee systems to cover their costs but only
through regulation issued in the Federal Register.

Individual agencies need not establish records systems for SF 278s
because the SF 278 files are part of an executive branch-wide records
system that OGE has developed under the Privacy Act. This records
system publicly documents information about the SF 278 system
including its location, who is included, categories of records, legal
authorities, purposes, routine uses, certain legal notice and procedural
provisions, access procedures and policies on storage, retrievability,
security, retention, and disposal.

Revised 11/04
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Certain Uses of the

SF 278 are Unlawful
5U.S.C. App. § 105(c)
5 C.F.R. § 2634.603(f)

Revised 11/04
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Exemptions

Reports may not be made available to the public if filed by persons
engaged in intelligence activities or by an Independent Counsel whose
identity is under seal. Also, certain reports filed by SGEs may be
exempt from release (see Section 2.1: Officials Required to File).

Restrictions on Use of the SF 278

While these forms are available to the public, their uses are
restricted. Agencies must require those who wish to examine or obtain
a copy of a report to sign a statement that the agency has informed the
requestor of these restrictions. No SF 278 may be used for:

® any unlawful purpose;

® any commercial purpose except by news and communications
media for dissemination to the general public;

® determining or establishing a credit rating; or

® direct or indirect use in the solicitation of money for any
purpose, including political and charitable purposes.

The Attorney General may bring a civil action against anyone who
uses or obtains a report for these purposes, with penalties up to
$11,000.

Where the Public May Obtain Reports

Interested persons should submit written applications to inspect or
copy any SF 278s to the filer's agency's ethics office. In the case of a
request for a PAS EMPLOYEE'S report, the agency may wish to ensure
that the copy released reflects any changes that OGE made during its
review. If the agency does not have a copy of the report with OGE
changes, then the agency may refer the applicant to OGE. OGE
responds to applications for the reports that it reviews.




The Review Process --Review Procedures

Reports Available for

Six Years Only
5 U.S.C. App. § 105(d)
5 C.F.R. §2634.603(g)

5 C.F.R. §2634.1004

5 C.F.R. § 2634.603(c)
OGE 85 X 8

5U.S.C. App. § 105(b)(2)
5 C.F.R. § 2634.603(d)
OGE 79x2

Retention of Reports

Agencies must make reports publicly available for six years after
receipt. Unless the reports are needed in an ongoing investigation, the
agency must destroy the reports after that six-year period. Agencies
should destroy nominee reports of individuals whom the Senate did not
confirm one year after the individual is no longer under Senate
consideration. OGE has no authority to maintain archived report files
for agencies that cease to exist. These reports should remain with the
agency's other records and remain publicly available for six years.

Releasable Documents

Upon proper request for an SF 278, by means of OGE Form 201 or
other written application, an agency should also release any
attachments that the filer submitted with the form, such as statements
from banks and brokers or RECUSALS. Additionally, agencies must,
upon written request, release copies of CERTIFICATES OF DIVESTITURE;
18 U.S.C. § 208(b)(1) & (b)(3) WAIVERS, subject to the limitations in
§ 208(d)(1); and OGE-certified blind and diversified trust instruments
(see Section 15.2: OGE Form 201). Individuals must seek other
information under FOIA.

Intra-Governmental Access to Reports

Certain Government officials may review reports in their official
capacities without formal application. They are:

® Agency ethics officials and support staff who maintain the files
(for reports within their own agency only);

® OGE staff; and

® Special Agents of the FBI and U.S. Attorneys conducting a
criminal investigation into possible conflict of interest
violations.

Notifying Filers of Requests for their Reports

No law or OGE regulation currently requires agencies to inform
filers of requests for access to their SF 278s. Filers desiring to know
whether a member of the public has requested their SF 278 may, the
same as any member of the public, request a copy of all applications to
inspect their SF 278s. OGE Form 201 may be used to request copies of
applications to inspect the SF 278s (see Section 15.2: OGE Form 201).
All applications to inspect the SF 278 are available to the public for the
period when the SF 278 itself is available to the public.

Revised 11/04
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4.6 FORWARDING REPORTS TO OGE

OGE Must Receive
Reports of PAS and
DAEO Filers
5U.S.C. App. § 103
5 C.F.R. § 2634.602

Agencies Retain Copy

Revised 11/04
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After certification by the DESIGNATED AGENCY ETHICS OFFICIAL
(DAEO), or ADAEOQO, agencies must forward reports (nominee/new
entrant, annual, and termination) filed by certain officials to the
Director of OGE for final certification. These officials include:

® the DAEO but not the ADAEO;
® PAS EMPLOYEES, excluding most military officers; and

® cmployees of the Executive Office of the President who are
appointed under 3 U.S.C. § 105(a)(2)(A) or (B) or 3 U.S.C.
§ 107(a)()(A) or (b)(D)(A)(i) and employees of the Office of the
Vice President appointed under 3 U.S.C. § 106(a)(1)(A) or (B).

Because of the added OGE review process for these reports, agencies
should forward them to OGE as soon as they are certified by the
agency.

OGE will accept either the original or a copy of these reports but
agencies must retain a copy for their records. OGE advises that
agencies send reports either through certified mail or courier.

OGE has administratively determined that annual and termination
reports of PAS employees should only be forwarded to OGE if the
PAS filer meets certain criteria. These criteria are:

® the filer served in a PAS position(s) for more than 60 days
during the reporting period and

® he remained in a PAS position at the end of the reporting
period.

Status as a PAS employee on the report's due date is not sufficient to
require forwarding to OGE, even though the employee may need to file
an annual SF 278 report with his agency for an SES or other non-PAS
position. In addition, agencies need not forward to OGE the reports of
acting DAEOs or employees who serve in PAS positions in an acting
capacity, because those filers do not go through Senate confirmation.
The annual and termination reports of any recess appointees to PAS
positions need not be forwarded to OGE. These practices will also help
to avoid excessive forwarding of reports to OGE from agencies where
employees move frequently between PAS and SES positions.

Example: An employee serves in an SES position for more than 60
days in 2003. She is nominated and confirmed in a PAS position in
December. Her annual report covering calendar year 2003 need not
be forwarded to OGE.
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Senate Requests

Senate committees confirming Presidential nominees may request
that OGE review the reports of nominees who would not normally be
required to file during the confirmation process. For example,
Presidential nominees to boards and commissions who are not
expected to serve more than 60 days in any calendar year do not meet
the statutory requirement for filing a nominee report. Nonetheless, the
Senate confirmation committee has authority to seek additional
information, such as an SF 278, from any nominee as part of the
confirmation process and to ask that OGE review it. While OGE does
review these reports at the time of confirmation, it does not review any
annual and termination reports that may be filed by such persons.
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Page 4-17



5.0 RESOLVING CONFLICTS OF INTEREST

18 U.S.C. § 208
5 C.F.R. Part 2640
5 C.F.R. § 2635.402

Real Possibility Test
United States v. Gorman
807 F.2d 1299,1303
(6th Cir. 1986)
5C.F.R. §2635.402
5C.F.R.§2640.103

Financial Interest in a
Particular Matter

No De Minimis
5 C.F.R. Part 2640

The Standards of

Conduct Also Apply
5 C.FR. §2635.502

The public financial disclosure system is designed to reveal actual and
potential conflicts of interest. The basic criminal financial conflict of
interest statute, 18 U.S.C. § 208, prohibits Government employees from
participating personally and substantially in official matters where they
have a financial interest. In addition to their own interests, those of their
spouse, MINOR CHILD, general partner, and certain other persons and
organizations are attributed to them (see Section 11.1: Criminal Conflict of
Interest Statutes).

An employee has a disqualifying financial interest in a particular matter
only if there is a close causal link between a particular Government matter
in which the employee participates and any effect on the asset or other
interest (direct effect) and if there is a real possibility of gain or loss as a
result of development in or resolution of that matter (predictable effect).
Gain or loss need not be probable. The possibility of a benefit or detriment
must be real, not speculative.

One common point of confusion is distinguishing between an asset or
other interest and a financial interest in a particular matter under 18 U.S.C.
§ 208. The financial interest is the possibility of gain or loss (of the value
of an asset or other interest) resulting from a particular matter, not the asset
or interest itself. Thus, a person could have a large holding but only a
relatively small financial interest in the particular matter, because the
potential for gain or loss is small.

The criminal prohibition has no de minimis level. That is, it applies
where any financial interest exists, no matter how small. However, certain
interests that OGE has determined to be too remote or inconsequential to
affect the integrity of the employees' services to the Government are
exempt from the application of the prohibition. Other insubstantial interests
that do not meet the requirements for a regulatory exemption might be
waived under 18 U.S.C. § 208(b)(1).

Assets and other interests may also be disqualifying under the
Employee Standards of Ethical Conduct, which apply to all executive
branch employees. The Standards of Conduct attribute to an employee
certain interests which are beyond the scope of the ban in 18 U.S.C. § 208,
but which may require recusal because of the appearance of losing
impartiality (see Section 11.2: Standards of Conduct Requlations).

Disclosure does not authorize the receipt of any income, gifts, or
reimbursements or the holding of any interest or involvement in any
transactions otherwise prohibited by law, executive order, or regulation.
Reporting an interest does not resolve a conflict of interest, nor does it
eliminate the possibility of criminal, civil, or administrative action based on
a filer's official actions that affect the interest.

Revised 11/04
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5.1 ETHICS AGREEMENTS

OGE DAEOgram of
March 28, 2001

Choosing the Correct
Ethics Agreement

5U.S.C.App. § 110(a)
5 C.F.R. § 2634.802(b)
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If a conflict of interest exists under either a criminal statute or the
Standards of Conduct (or an agency statute or any other statute
discussed in Chapter 11: Federal Ethics Laws and Regulations in
Brief), employees should enter into ETHICS AGREEMENTS with their
agency ethics officials, OGE, or a Senate committee to resolve that
conflict of interest. Ethics agreements include any oral or written
promise by a filer to undertake an action to alleviate an actual or
apparent conflict of interest. For PAS employees, the ethics agreement
must be in writing. (See Section 14.3: Model Ethics Agreement) This
chapter discusses the actions that a filer may take.

Filers may be advised to consider several different types of action
for inclusion in ethics agreements, which are tailor-made to suit the
circumstances. For example, a filer with a substantial stock holding
may wish to divest of the stock. If divestiture is not possible, then she
might be permitted to recuse from participating in matters affecting the
company that issued the stock. The resolution of a conflict should be
appropriate to the particular interest, depending on its size or type.

In some cases, one or more types of ethics agreements may not be
workable. For example, if a filer's financial interest would force him to
recuse from duties central to his Government position, he may agree to
seek a WAIVER of the criminal financial conflict of interest statute
(18 U.S.C. § 208), unless ethics officials determine that the statutory
test cannot be met. Alternatively, he may agree to divest the asset, or to
be reassigned to new duties that do not involve the conflicting interest.
In certain situations where the filer's duties and assets are wide-
ranging, he may wish to consider establishing a QUALIFIED TRUST or to
use another specially-tailored solution. Ethics officials will need to
assist filers in fashioning appropriate remedies.

Ethics Agreement Timeframes

Once an employee makes an ethics agreement, he must comply
with it not more than three months after the date of the agreement.
OGE has determined that the day a PAS EMPLOYEE is confirmed is the
day that she makes the agreement, even if she had reached the
agreement previously. OGE considers any agreements that the
employee has not complied with after 90 days to be delinquent.
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5 C.F.R. §§ 2634.803-804

OGE DAEOgram of
March 8, 2002

Required Evidence of
Ethics Agreements
Fulfillment

5U.S.C. App. § 110(b)
OGE DAEOgram of
June 1, 2004

This deadline may be extended only if the employee demonstrates
“unusual hardship.” The agency ethics officials make this determination
for all employees except for those employees who are required to submit
evidence of ethics agreements to OGE. In those cases, the agency should
offer its opinion to OGE, but only OGE may determine whether the
deadline will be extended. OGE will consult with Senate confirmation
committees where appropriate.

Ethics Agreement Notice and Evidence
For reports that OGE reviews (such as for PAS employees), the

DESIGNATED AGENCY ETHICS OFFICIAL must submit the following to
OGE:

® notice of all ethics agreements made, including those made as a
result of confirmation hearings;

® and evidence that these agreements have been satisfied.

Employees must submit the following evidence to their DAEO to
demonstrate fulfillment of any ethics agreement. Agencies should
retain this evidence along with the filer's financial disclosure reports.
The type of evidence varies according to the type of agreement:

Agreement  Evidence Required

Divestiture Written notification, including the date of divestiture,
from the employee. A broker order or statement of the account is
acceptable.

Qualified Trust All information required by Subpart D of 5 C.F.R.
Part 2634. If OGE does not approve the trust, the employee should
inform the DAEO and, as appropriate, the Senate confirmation
committee.

Recusal A signed copy of a recusal agreement with details as to
matters covered and method of enforcement, including who is
responsible for screening matters, and to whom these matters will
be referred. A recusal will be documented in both an ethics
agreement and screening arrangement.

Resignation Written notification, including the date of resignation,
from the employee. A letter of resignation is acceptable.

Reassignment Written notification, possibly including transfer of
duties/station orders.

Waiver of 18 U.S.C. § 208 A copy of the waiver, signed by the
appropriate appointing official or that official's delegate.

Revised 11/04
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5.2 DISQUALIFICATION

5U.S.C. App. § 110(b)

5U.S.C. § 2634.804(b)(1)

OGE 92X 12

OGE DAEOgram of
April 26, 1999

Elements of a Recusal

Screening Mechanisms
OGE DAEOgram of
June 1, 2004

General Recusals
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A written disqualification, or RECUSAL from participation in
specified Government matters, is by far the most common ETHICS
AGREEMENT. In past years, filers have entered into recusal agreements
several times more often than any other form of ethics agreement.
OGE encourages agencies to accommodate employees by allowing
recusal when possible. A recusal is the preferred instrument for dealing
with potential conflicts because it protects the Government from a
conflict of interest without forcing employees to change their private
interests.

A recusal must contain the following elements for OGE to consider
it complete (see Section 14.4: Recusal Letter for a model recusal
integrating these elements):

® a specification of the matters to which the recusal applies;

® 3 statement of the process or method by which the employee
will ensure the implementation of the recusal within the
agency, including the position of the employee delegated to
work on matters subject to the recusal; and

® the positions of those involved in its execution (for example,
the individual's immediate subordinates and supervisors).

The preferred method of enforcing a recusal is by having a specific,
named party screen matters that would come before the recused
official. The party must be aware of the specific nature of the
employee's disqualifying financial interest and should know the extent
of the recusal. The screening party need not, however, be an ethics
official. (See Section 14.5: Screening Arrangement)

Some agencies require that even general recusals be reduced to
writing. These recusals contain a pledge to recuse from any particular
matter that might arise in which the employee has a financial interest
that results from present or future assets or other interests. OGE does
not consider this type of general recusal to constitute an ethics
agreement because it is simply a promise to obey the law.
Accordingly, employees need not put a general recusal in writing, and
agencies need not track its completion. Agencies are still free,
however, to require these recusals to the extent they deem appropriate
as a reminder to filers.
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When Not to Recusals are not appropriate in certain circumstances. An agency
Allow Recusals should not allow a recusal if it determines the recusal would:
5 C.F.R. §2635.403(b)

® disqualify the employee from matters so central or critical to the
performance of assigned duties that the employee's ability to
perform those duties would be materially impaired or

® adversely affect the efficient accomplishment of the agency's
mission because of its frequency or difficulty in reassigning
responsibilities.

OGE normally defers to the agency's determination that such situations
exist that would bar recusal and require divestiture. Certain Senate
confirmation committees require divestiture because they do not find
recusal to eliminate sufficiently a conflict of interest.

Other Recusals The impartiality standard in the Employee Standards of Ethical

5 C.F.R. § 2635.502 & 503 Conduct also requires agencies to analyze whether employees should,
in some situations, recuse from matters involving entities with which
they have certain relationships not otherwise covered by 18 U.S.C.
§ 208.

Revised 11/04
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5.3 WAIVERS AND EXEMPTIONS

18 U.S.C. § 208(b)
5 C.F.R. Part 2640

Revised 11/04
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The criminal financial conflict of interest statute has four separate
WAIVER/exemption provisions. An employee who has been granted a
waiver or qualifies for an exemption can participate in official matters
without violating 18 U.S.C. § 208, even though he has what would
otherwise be a disqualifying financial interest in the matters. Ethics
officials often use waivers for broad particular matters, such as general
policy matters, in conjunction with a RECUSAL from particular matters
involving specific parties for a specific financial interest. The four
types of waiver/exemption are:

208(b)(1): A waiver issued by the employee's agency that covers
certain financial interests that are not so substantial as to
affect the integrity of the employee's services.

208(b)(2): Blanket exemptions issued by OGE for financial interests
considered too remote or too inconsequential to affect the
integrity of the employee's services.

208(b)(3): A waiver for special government employees on Federal
Advisory Committee Act committees when the need for
services outweighs the potential for conflicts.

208(b)(4): An exception for employees that have certain Native
American or Alaska Native birthrights.
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OGE 91 X 30

Employee Request

Consultation with OGE
E.O. 12674 § 301(d)

Granting Official
E.0.12674 §§ 401-402

OGE DAEOgram of
April 26, 2002

Waivers under 18 U.S.C. §8 208(b)(l) & (b)(3)

Ethics officials are directly involved in issuing waivers under the
(b)(1) and (b)(3) provisions. Once an employee properly seeks and
obtains either waiver in writing for the specified matters, the employee
is not subject to prosecution under § 208 for acting within the terms of
the waiver. An employee must not act when a conflict of interest exists
unless and until such a waiver is issued. Such waivers are not
retroactive and only serve to cover future conduct.

Agencies may not use these waivers in relation to any conflict of
interest prohibitions in their own organic statutes. Those statutes may,
however, authorize other exemptions.

The Waiver Process

To begin the waiver process under § 208(b)(1) or (b)(3), the
employee must submit a written waiver request to the appointing
official or her authorized delegate. That request must:

® make full disclosure of the conflicting interest; and

® describe the particular matters from which the employee would be
disqualified without the waiver.

The appointing official, or her delegate, should ascertain whether the
request is complete, and then go through the process of consultation
and analysis described below.

While the statute specifies that the appointing official decides
whether a particular holding meets the specified test, an Executive
order directs agencies to consult with the Office of Government Ethics
prior to granting the waiver (where practicable). (Agencies normally
consult with their OGE Desk Officers to fulfill this requirement.) In
addition, they must issue waivers in writing and provide OGE a copy
of all waivers they have issued. In most cases, OGE does not issue any
written response to verify agency consultations.

Agency heads are the appointing officials authorized to grant
waivers to employees within their agencies, except for Presidential
appointees. They often, however, delegate this authority to the DAEO.
The President has delegated his waiver authority for PAS EMPLOYEES to
agency heads. For Presidential boards and commissions and for
appointees within the White House, the President has delegated his
waiver authority to the Counsel to the President. President Bush has
delegated his authority to grant waivers for agency heads to the
Counsel to the President.

Revised 11/04
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Effect on Appearance
Determination
5 C.F.R. § 2635.501 note

No Reconsideration
Process
OGE 92 X 10
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Requirements for Waivers

The written § 208(b)(1) waiver should describe:

the disqualifying financial interest;
® the particular matters to which it applies;

® the employee's role in the matter and any limitations on his
participation; and
® the basis for granting the waiver.

The written § 208(b)(3) waiver should describe:

® the nature of the financial interest;

® the particular matters to which it applies;

® any limitations on the employee's ability to act in the matter;
and

® the basis for granting the waiver.

The waivers should not focus on subjective elements, such as the
employee's reputation for personal integrity.

Officials granting waivers should be aware that a decision to waive
the effect of the criminal statute also waives the consideration of
appearances under Subpart E of the Employee Standards of Conduct.
This rule modifies OGE's earlier opinions on granting waivers, which
had expressed concerns about residual appearances of conflict.

The authority to grant a waiver is within the sole discretion of the
Government employee's appointing official or delegate. The employee
has no statutory right to receive such a waiver. The statute does not
provide for a review of the employing agency's discretion in the
matter. When their agencies decline to issue waivers, employees must
resolve conflicts through other remedies, such as recusal,
reassignment, or divestiture, or they risk criminal prosecution. OGE
has no authority to serve as an appellate body in matters of individual
employee disputes with the appointing official about denial of waiver
requests.
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5 C.F.R. § 2640.301

5 C.F.R. §2640.302

Obtaining Additional
Information

Waiver Analysis

A waiver analysis should focus on the nature and amount of an
employee's financial interest in the outcome of a particular matter in
which he is participating. If a disqualifying financial interest exists and
the ethics official is considering a waiver, then the specific analysis
necessary for the waiver determination depends on the language of the
statute:

Waiver Type Waiver Standard

208(b)(I)  the “interest [in the matter] is not so substantial as to be
deemed likely to affect the integrity of the services which
the Government may expect” from the employee.

208(b)(3) “the need for the individual's services outweighs the
potential for a conflict of interest created by the financial
interest involved.”

An important difference between these two standards is that (b)(I)
focuses on the substantiality of the financial interest in the matter,
while (b)(3) balances the need for services against the potential for
conflict.

OGE has published regulatory guidance that agency ethics officials
may use when determining whether the waiver standard has been met.
Among the listed factors to consider for (b)(I) waivers are the type and
value of the interest, the identity of the person whose financial interest
is involved, the dollar value of the disqualifying financial interest and
the nature and importance of the employee's role in the matter.

For (b)(3) waivers, an agency ethics official should consider the
type and value of the interest, the identity of the person whose interest
is involved, the dollar value of the disqualifying financial interest, the
uniqueness of the individual's qualifications, the difficulty of locating a
similarly qualified individual and the extent to which the disqualifying
financial interest will be affected by the action of the committee.

In addition to the written waiver request, a granting official may
wish to examine the employee's position description and financial
disclosure statement. The granting official may also need to seek, on a
confidential basis, more precise information about the nature of the
interest that is causing the disqualification.

Revised 11/04
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18 U.S.C. § 208(d)(1)
5 C.F.R. § 2640.304
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Public Availability

Waiver determinations are available to the public for inspection or
copying at the agency that issues the waiver. Agencies may withhold
information that the Freedom of Information Act exempts from
disclosure. Additionally, an agency must withhold any information in a
waiver granted under § 208(b)(3) that is more extensive than that
required to be disclosed by an SGE in his financial disclosure
statement.
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5 C.F.R. Part 2640

Mutual Funds, UITs, &
Employee Benefit Plans
5 C.FR. §2640.201

OGE DAEOgram
of 3/19/02

Securities
5 C.F.R. § 2640.202

OGE DAEOgram
of 3/19/02

Exemptions under 18 U.S.C. § 208(b)(2)

Exemptions issued by OGE pursuant to 18 U.S.C. § 208(b)(2)
allow an employee to participate in a matter, notwithstanding the
prohibition under § 208(a). A written document describing the
applicability of an exemption to the employee is not required;
however, an employee may need to seek the advice of her ethics
official about the availability of the exemption.

The regulations at 5 C.F.R. Part 2640 contain three categories of
exemptions. The first category contains exemptions for interests in
mutual funds, unit investment trusts, and employee benefit plans.
Under the exemption for mutual funds, an employee may participate in
a matter which affects the holdings of a diversified mutual fund that
she, her spouse, or her minor child holds. In order to be diversified, the
mutual fund should not have a stated policy of concentrating its
investments in any industry, business or single country other than the
United States, or in bonds of a single state within the United States. An
employee may also participate in a matter which affects the holdings of
a sector mutual fund if the aggregate market value of interests in the
fund or funds does not exceed $50,000. Likewise, an employee may
participate in particular matters affecting the holdings of her Thrift
Savings Plan, a pension plan established or maintained by a state
government or a diversified employee benefit plan. A diversified
employee benefit plan means that the plan's trustee has a written policy
of varying plan assets. The exemptions under this category are
available for any amount of interest held by the employee.

The second category of exemptions covers interest in SECURITIES.
This category permits an employee to act in matters affecting his
interest in publicly traded securities. Two of the exemptions are based
on the value of the securities. One of these two exemptions allows the
employee to act in particular matters involving specific parties that
affect his financial interest in publicly traded securities, where the
securities are valued at no more than $15,000 in the aggregate. The
other exemption allows the employee to participate in particular
matters of general applicability where his interest in publicly traded
securities does not exceed $25,000 in a single issuer, and $50,000 in all
affected securities. There are also exemptions in this category for
matters affecting nonparties, for certain federal Government securities,
for securities held by a tax-exempt organization when the employee
serves the organization in a certain capacity, and for securities or
interests of the employee's general partner.
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Miscellaneous The third category of exemptions covers miscellaneous
Exemptions exemptions. This category contains exemptions for special kinds of
5 C.F.R. §2640.203 financial interests, as well as exemptions which address specific

agency concerns.
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5.4 REASSIGNMENT

While a waiver accommodates employees' financial interests to their
work, reassignment accommodates filers' work to their financial
interests. Reassignment of duties often ranges from avoiding particular
cases to transferring employees to different sections or subject areas.
Because this solution often involves transferring a particular case or
contract, it requires relatively little documentation. The actual process
of changing an employee's duties is more of a personnel matter than an
ethics matter. Ethics officials interested in using this solution should
consult with their agency's personnel officers.
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5.5 DIVESTITURE OR RESIGNATION

5 C.F.R.§ 2635.403

Senior Noncareer
Employees
5U.S.C. App. §§ 501-502
5 C.F.R. §2636.301

E.O. 12674 § 102
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Divesting (or selling) an asset or resigning from a position outside
the Government is a common method of resolving a conflict of
interest, but it may not be the employee's first choice because of its
severity. This method has a distinct advantage in that it permanently
resolves a conflict without the exercise of discretion inherent in a
waiver or the ongoing screening necessary for a RECUSAL. While
employees often voluntarily break outside connections, ethics officials
have clear authority to require divestiture or resignation in appropriate
cases. Specifically, divestiture or resignation may be ordered when
maintaining the financial interest or position would:

® disqualify the employee from matters so central or critical to the
performance of assigned duties that the employee's ability to
perform those duties would be materially impaired; or

® adversely affect the efficient accomplishment of the agency's
mission because of its frequency or difficulty in reassigning
responsibilities.

Additionally, some agency statutes and supplemental Standards of
Conduct regulations prohibit the holding of certain interests and may
require divestiture.

Resignation is also appropriate to comply with special limits on
outside employment. By statute, certain noncareer SF-278 filers whom
the President appoints or who serve in SES (or SES-type) positions or
SCHEDULE C (or similar political-type) positions may not in any
calendar year have outside earned income that exceeds 15% of the
annual rate of basic pay for Executive Level II. In addition, these
employees may not have certain compensated outside employment
positions or allow use of their name in connection with professional
service involving a fiduciary relationship (see Section 11.4: Special
Limitations of Senior Noncareer Employees).

Furthermore, an Executive order currently bans all outside earned
income for full-time, non-career Presidential appointees, except for
certain White House employees paid below the GS-9 level. For
persons whom the President appoints and the Senate confirms, the
White House has also traditionally forbidden any outside positions
with for-profit entities. It has allowed positions with non-profit entities
to continue only after a case-by-case review.
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5U.S.C. §1043

5 C.F.R. Part 2634,
Subpart J

OGE 92x 11

OGE DAEOgram of

April 26,1999

IRS Form 8824

Procedure for CD
Requests

Certificates of Divestiture

To ease the tax burden from selling conflicting financial interests,
Congress has authorized the Office of Government Ethics to establish
a CERTIFICATE OF DIVESTITURE (CD) program. A CD allows an eligible
person (as defined below) to defer recognition (for income tax
purposes) of capital gains from the sale of an interest that presented a
conflict. OGE will not issue a CD for the sale of an asset that will not
result in the realization of capital gains.

Only OGE may issue a CD, and it may do so only when an
employee must sell an interest to comply with an ethics agreement.
The Director of OGE can issue a CD only when the divestiture is
reasonably necessary for the employee to comply with ethics
restrictions.

The CD process may involve a fair amount of time and must
follow a specific order. It should be started immediately after the
divestiture agreement is made to ensure that the sale occurs within the
three month ethics agreement compliance period. The proper sequence
of events is vital because OGE cannot issue the CD retrospectively; the
filer must obtain a CD before divesting an asset in order to secure the
tax deferral. In a nutshell, the process is:

1. An agency ethics official or Senate confirmation committee
informs the employee of a conflicting interest and orders
divestiture.

2. The employee must submit a written request for a CD submitted to
the DAEO.

3. The DAEO forwards the request and the other documents specified
below, including an opinion, (or evidence that the Senate
Committee requires divestiture) to OGE.

4. For those who qualify as an eligible person, the Director of OGE
will issue a CD if she concurs with the DAEQ's opinion.

5. The eligible person may then sell the interest.

6. Within 60 days of the divestiture, the eligible person must reinvest
the proceeds of the sale in “permitted property” (see below).

7. The eligible person reports on IRS Form 8824 a reduction in the tax
basis of the newly-acquired permitted property, to the extent of
unrecognized gain allowed by the CD. This reduction has the effect
of deferring tax until a future sale or transfer. (Capital gains will,
however, be immediately recognized for tax purposes if and to the
extent that the employee does not roll over the entire amount
realized from the sale into permitted property.)

Revised 11/04
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SF 278
Reporting
Requirements

Information OGE
Needs
to Issue a CD

5 C.F.R. §2634.1005
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Financial Disclosure Requirements

Filers should report any capital gains realized from the sale of the
conflicting property on Schedule A when they sell the interest (if the
gains are over $200). As with other forms of tax-deferred income, this
income must be reported on the SF 278 when the filer realizes it,
regardless of when it is taxed. A filer should also report sales under a
CD on Schedule B, part I of the SF 278 and should check the
Certificate of Divestiture box.

Requirements for a Certificate of Divestiture

Before issuing a CD, the Director of OGE must concur with the
DAEO's determination that a divestiture is reasonably necessary to
comply with conflict of interest restrictions. To aid in the Director's
determination, the agencies must submit the following materials:

® a copy of the written request to the DAEO for a CD (signed by the
employee, but stating that the eligible person has agreed to divest;

® a copy of the latest financial disclosure report filed by the
employee;

® 3 detailed description of the property involved, including the name
of the security's issuer, the number of shares or face amount of the
debt instrument, the names of those holding a beneficial interest,
and the nature of their legal title to the property (individual or joint,
for example);

® a complete description of the facts and circumstances relevant to
the determination of “reasonable necessity” of divestiture, which
includes a description of and any statutory citations regarding the
employee's duties;

® the DAEO's written analysis of the relevant conflict of interest
restriction, and his opinion justifying the “reasonable necessity” of
divestiture, or for Senate ordered divestitures, evidence that the
Committee requires the divestiture; and

® any other information necessary for the Director of OGE to verify
the DAEQ's submitted analysis and opinion.
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Property to Replace
Conflicting Assets

26 U.S.C. § 1042(a)
5 C.F.R. §2634.1003

Special Government
Employees Are Not
Eligible for CDs

26 U.S.C. § 1043(b)

Permitted Property

After obtaining a CD and selling the conflicting interest, the
employee must buy permitted property within 60 days in order to
obtain the tax rollover relief that the CD can provide. Permitted
properties include:

® any obligations of the Unites States (bonds and notes as well as
U.S. Savings Bonds) and

® any “diversified investment fund.”

Reviewers should note that a “diversified investment fund” is not
necessarily the same as an “EXCEPTED INVESTMENT FUND” or a “widely
diversified investment fund.” A “diversified investment fund” is a
diversified mutual fund or diversified unit investment trust. In order to
be diversified, the fund must not have a stated policy of concentrating
investments in an industry, business, single country other than the
United States, or bonds of a single state within the United States.
Eligible persons may wish to seek professional guidance before buying
a replacement property.

A CD authorizes only one protected “rollover” for each asset or
interest. Thus, a filer who divests under a CD and acquires U.S.
Government obligations as permitted replacement property will be
subject to tax on any gain upon the obligation's maturity. Likewise, the
subsequent sale of a permitted diversified investment fund will give
rise to taxable gain.

Eligible Persons
Reviewers should note that only “eligible persons” may receive a
CD. These persons are:

® Any officer or employee of the executive branch except a SPECIAL

GOVERNMENT EMPLOYEE;

® the spouse or MINOR or DEPENDENT CHILD of such an employee
whose financial interests are imputed to the employee under
Federal conflict of interest rules. Adult, non-dependent children
are not eligible persons; and

® certain trustees, as discussed below.
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26 U.S.C. § 1043(b)(5)
5 C.F.R. § 2634.1005(d)
OGE 90 x 14 & 92 x 14

Eligible Trustees

CD Requests for Trusts
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Issues Concerning Trusts

A divestiture may be required for an asset held in a trust if the asset
itself poses a conflict of interest or if the asset's value exceeds the
maximum percentage of the full trust's value that is permitted to be
held in a qualified diversified trust.

When a conflicting interest is held in a trust, OGE may issue a CD
to an eligible trustee. Generally, a trustee may qualify as an eligible
person if the only people with a beneficial interest in the trust are the
Government official, her spouse, or her minor or dependent child.
When a conflicting asset is in a trust with multiple beneficiaries,
including non-eligible persons, the CD may not be proper.

The trust should take steps to eliminate these unintended
beneficiaries of CD coverage. Such steps may include: division of the
trust into separate portfolios, limited distributions, dissolution of the
trust, or any other method that the Director of OGE, in her sole
discretion, deems feasible under the facts and circumstances to exclude
unintended parties from benefiting from the CD. These steps are,
however, subject to applicable state trust and estate laws.

In addition to the documents regularly required for a CD, an eligible
person seeking a CD for an asset in a trust should submit:

® 3 copy of the trust instrument; and

® a list of the trusts current holdings unless the holdings are
listed on the employee's most recent financial disclosure
reports.
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5.6. QUALIFIED TRUSTS

5 C.F.R. Part 2634,
Subpart D

5U.S.C. App. § 102(H)(3)

5U.S.C. App. § 102(H)(4)(B)

Before the Ethics in Government Act, a great variety of blind trust
arrangements existed. In that Act, Congress created a uniform system
of qualifying trusts that emphasizes independent trustees and limited
communication with the employee involved. With a qualified trust, the
interests will cease to be disqualifying to the filer for purposes of
18 U.S.C. § 208 when the conditions described below are met. For
employees who have large portfolios and who wish to consider
establishing a qualified trust, the reviewer should assist them in
contacting OGE for assistance as early as possible.

Quialified Blind Trusts

The most universally adaptable type of qualified trust is a blind
trust. In this trust, an employee places assets in the care of an
independent trustee (and other designated fiduciaries). The trustee has
the full responsibility to administer and manage the trust without
participation by or knowledge of any interested party. For trust
purposes, an interested party is, generally, the Government employee,
his spouse, and his dependent children. The qualified blind trust
insulates those assets which have been acquired without the filer's
knowledge or which have been reduced to a value under $1,000.

Quialified Diversified Trusts

The other type of qualified trust is a qualified diversified trust.
This type of trust resolves conflicts by having a portfolio so diversified
that the Government employee involved would not be able to take
specific actions that materially enhance the overall value of the
portfolio. Upon certification, the assets of this trust no longer cause
disqualification under 18 U.S.C. § 208. The holdings must be a well-
diversified portfolio of securities with several specific requirements,
including:

® 1o more than 20% of its total value may be concentrated in any
particular geographic, industrial or economic sector; and

® 1o more than 5% of its total value may be in securities from any
one issuer (other than the United States Government).
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Previously Established Trusts

Filers with trusts that were previously established may seek to have
their trust arrangements qualified as blind or diversified.

The Process of Qualifying a Trust

5U.S.C. App. § 102(f) General guidance is not well-suited to the variety and complexity

5 C.F.R. §§ 2634.405-408 of scenarios in this area. Accordingly, interested parties should contact
OGE to coordinate efforts to create an appropriate type of trust. OGE
has several model qualified trusts available on its website.
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5.7 OTHER FINANCIAL ARRANGEMENTS

OGE 99X 6

OGE DAEOgram
of 4/14/99

Third Party Guarantors

Certain interests, such as in DEFINED BENEFIT pension plans, may
not be readily divested and for practical purposes must be retained. If
the employee's responsibilities include participation in matters that will
directly and predictably affect the company's willingness or ability to
pay that pension, the employee's financial interest in those matters may
not be appropriate for a waiver under 18 U.S.C. § 208(b)(I). However,
in such cases it may be possible to obtain a third party guaranty to
insure the obligation's full payment regardless of the financial health of
the former employer.
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5.8 PROCESSING ETHICS VIOLATIONS

28 U.S.C. § 535(b)
5 C.F.R. § 2638.603

Where To Refer
Violations

Revised 11/04
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Ethics officials should be alert for possible criminal or Standards of
Conduct violations. In general, whenever ethics officials have
information concerning a possible violation of a criminal statute, the
agency should coordinate with its office of Inspector General, or
similar investigative unit, to ensure the matter is referred to the
Department of Justice (DOJ). Only DOJ may decide whether to pursue
the violation with criminal charges. Agencies must report such referrals
to OGE. They may use OGE Form 202, a “Notice of Conflict of
Interest Referral Form” (see Chapter 15.3: OGE Form 202 for a
sample Form).

Matters involving the criminal conflict of interest statutes should
be referred to the United States Attorney where the alleged violation
occurred, or:

Director, Conflict of Interest Crimes Branch
Public Integrity Section, Criminal Division
Department of Justice

Washington, DC 20038

If DOJ declines prosecution, the agency should then determine
whether any violations of the Standards of Conduct regulation have
occurred that should be pursued with disciplinary action. The agency
must notify OGE in writing of any subsequent actions taken.

See Sections 11.3: Other Conflict of Interest Provisions and 11.4:
Special Limitations on Senior Noncareer Employees for information
on referring violations of non-criminal statutes.
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REVIEWING COMMON ENTRIES

Each Section Has
Three Elements

Part | provided guidance on what is reportable on the SF 278, as
well as procedural aspects of review and conflict analysis. The three
basic reporting questions it covered were:

® What particular types of interests does the disclosure statute
require to be reported?

® When are these interests attributable to the filer for reporting
purposes?

® Do these interests meet the value thresholds and fall within
reporting periods?

Part Il describes the next steps in the overall disclosure and review
process:

® ensuring full disclosure and

® analyzing interests for conflicts with official responsibilities or
statutory and regulatory prohibitions.

Each section of the chapters in Part II covers three basic aspects of
the financial interests being discussed:

1. Description of Entries
The first part of each section provides a brief description of an
interest that could be listed on the SF 278.

2. Disclosure Requirements
Next, each section discusses the financial disclosure requirements,
including what information to report and on which schedules to
report them.

3. Conflicts of Interest
Finally, each section discusses conflicts, beginning with 18 U.S.C.
§ 208, the basic conflict of interest statute. This part also addresses
other statutory restrictions, such as 18 U.S.C. §§ 203, 205, & 209.
In addition, the discussion will include considerations of restrictions
under the Employee Standards of Ethical Conduct. (For more
information on conflicts of interest, see Chapter 5: Resolving
Conflicts of Interest, and Chapter 11: Federal Ethics Laws and
Requlations in Brief.)
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General This text and its examples do not cover all unique aspects of

Guidance Only financial disclosure and cannot serve as a substitute for experience.
This manual provides only general information, disclosure guidance,
and conflict of interest analysis considerations about various types of
interests. Specific cases, however, require individual analysis and on-
the-job experience.

Aid to Filers Reviewers may wish to provide particular sections of this Part to
filers with complex holdings as a supplement to the SF 278
instructions and examples.
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6.0 EMPLOYMENT, OWNERSHIP, AND OUTSIDE ACTIVITIES

QOutline

One of the most important concerns in conflict of interest analysis
is a filer's employment with and other linkages to outside
organizations. While these concerns are especially relevant when
reviewing new entrant or nominee reports, they are also relevant to all
filers.

Government employees functioning in their private capacities
become involved with organizations outside the Government in several
different ways, such as:

an employee;

an active owner;

a contractor;

a member or volunteer; or
an investor.

This chapter discusses how to disclose and analyze the
relationships listed above. Chapter 8: Investments will cover
investments in more detail. In addition to dealing with employment,
ownership, contractual, and volunteer relationships, this chapter also
addresses honoraria, leaves of absence, and severance payments that
may result from these linkages.
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6.1 BUSINESS OWNERSHIP AND EMPLOYMENT RELATIONSHIPS

General Discussion
5U.S.C. App. § 102(a)(3)
5 C.F.R. §2634.301

Private Versus
Public Interests
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Business Ownership

Reviewers may see various business ownership arrangements
disclosed, such as sole proprietorships, joint ventures, general
partnerships, limited partnerships, “S” corporations, or regular
corporations. The details of the structures of these arrangements are
generally not important for purposes of financial disclosure and
conflict analysis. More relevant is the relationship that filers have to
the entity and how filers can affect their interest in the entity. These
concerns dictate the level of disclosure required.

The major structural differences among these entities provide
different ownership options. These options include: the amount of
investment and risk, the extent of liability, the expectation of profit, the
tax treatment, and the degree of time commitment. For example,
limited partnerships and corporations usually provide more limited
liability and risk than the other types of arrangements. Likewise, while
a sole proprietorship or joint venture may be relatively easy to
organize, it will often require greater financial capital than does
investing in a more complex entity, such as a corporation.

What controls the degree of disclosure on an SF 278 is whether
shares of a business are publicly traded, as are some limited
partnerships and many corporations. A filer's interest in a publicly-
traded entity requires less descriptive information on Schedule A than
does a private business arrangement, because publicly-traded entities
are described in standard reference materials.

The type of ownership usually dictates both the nature and the
extent of information that a filer should include on the SF 278. For
example, it normally determines how to characterize income from the
business, whether gross receipts, net distributive share, dividends, etc.
The type of business relationship may also suggest which additional
schedules will require information, such as Schedule C for past and
future employment arrangements or Schedule D for outside positions
and clients. These matters are discussed more fully below.
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General Discussion
5U.S.C. App. § 102(a)
5 C.F.R. §§ 2634.302 & 306

Ties to a Former
Employer

Severance
Payments

Future
Employment

Schedule A
Requirements
OGE 87X 9

Employment Relationships

Employment relationships are among the most important elements
to report on the SF 278. Most reportable employment involves salary
or other earned income from the filer's former positions or those of a
spouse, but filers must also include any current outside employment
for themselves or their spouse. For themselves, filers must also make
certain disclosures about any future employment agreement.

Filers may retain ties to a former employer in a number of ways,
each of which they must list on the SF 278. One common linkage is a
leave of absence, which many people take to retain a highly
competitive position, such as a tenured faculty slot at a university. In
addition, an employee may have other benefits from a former
employer, such as deferred compensation, profit-sharing, stock
options, employee pension, medical and insurance plans. Most of these
linkages to former employers represent a continuing financial interest
in those employers, which makes them potential conflicts of interest.

A severance payment, which firms sometimes pay departing
employees for their past service, is another type of linkage. It may
represent a continuing interest in the employer, if paid over a period of
time, and could violate the criminal statute on supplementation of
Government salary. It may also pose appearance problems, even if
occurring prior to Government employment.

Filers may also have future employment agreements. Often before
leaving the Government, filers negotiate for or accept employment
with an outside entity. Any such negotiation or agreement to take
another position upon leaving Government represents a financial
interest in the future employer.

Financial Disclosure Requirements

Business Ownership Interests

Filers must report on Schedule A their business ownership
interests, and those of their spouse or DEPENDENT CHILD, that exceed
$1,000 or earn more than $200. Reporting of shares in publicly-traded
entities is relatively straightforward because information on their
activities and holdings is publicly available. Accordingly, filers need
not supply information about publicly-traded corporations or limited
partnerships; disclosing the name of the entity in Block A is sufficient.
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Non-Public
Businesses

Elements of a Complete
Description

Business-related
Assets & Liabilities

Asset Values

Income Type and
Amount
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Interests that are not publicly-traded, on the other hand, require
more detailed information. An identification of a non-public entity in
Block A of Schedule A is incomplete unless the description reveals:

® the full name of the entity;

® its address (city and state is sufficient);

® the nature of any trade or business that is actively conducted by
or through the entity; and

® any portfolio investments or other attributions from the entity
that are not solely incidental to the trade or business disclosed.

Businesses sometimes have non-incidental assets and liabilities that a
filer should disclose. When they do, the filer should disclose the value
of her share, as appropriate to the type of asset.

Example: The activity of a law firm constitutes the conduct of a
trade or business. To report an interest in a law firm, a filer
merely identifies the firm and notes that it is engaged in the
practice of law. He need not separately disclose assets (and
liabilities) that are incidental to the legal practice, such as its
law library books, furniture, supplies, accounts receivable, and
so on.

In Block B of Schedule A, filers must mark the category of the fair
market value of their interest in a business. Filers need not show the
business' overall value. They must merely disclose the value of their
investment, capital account, or shares in the business. Filers who
cannot determine the actual value may make a good faith estimate (see
Section 3.3: Schedule A, “Valuing Assets”).

Block C of Schedule A applies if the business interest produced
more than $200 of income during the reporting period. Filers must
mark the type of income from shares held in a corporation, such as
interest or dividends, and show a category of value. For income from
most other business ownership arrangements, filers will need to show
the actual amount of their income. They should describe the type of
income, such as S-Corp income, joint venture income, or partnership
income, in the “Other Income” column. Filers should normally list the
gross, not net, income, except where a partnership or “S” corporation
distributes a net share. In addition to disclosing gross income, filers
may note the net amount if they wish.
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Schedule A
Disclosure

Severance
Payments

Pensions

Sole Proprietorships

For sole proprietorships, filers should describe the type of income
as “Business Income” and list the gross income in the “Other Income”
column. If the sole proprietorship belongs to the spouse, the gross
income is not required to be reported. If the sole proprietorship is an
entity through which the filer arranges speaking engagements for
herself, gross income of the business is not required to be reported.
Instead, each speaking engagement should be reported as honoraria
(See Section 6.4: Honoraria).

Employment Relationships

In addition to ownership, filers must disclose on Schedule A any
employment relationships and income. These disclosures include
salaries, commissions, fees and any other outside EARNED INCOME of
the filer from full or part-time employment or consulting (other than
from the United States). Filers must also report the source, but not the
amount, of their spouse's compensation. Filers need not report any
information about their dependent children's outside earned income.

Filers must report employment that generates more than $200 in
income from a single source (more than $1,000 for a spouse) on
Schedule A. In Block A, they must list the source of the payment,
including the name of the company. Block B, the asset value, is often
blank if the employee's only interest in the company is salary. An asset
value listed could indicate deferred compensation owed to the
employee or perhaps an equity or ownership interest in the business. In
Block C, the type of income should be noted in the “Other Income”
column as salary, commissions, bonuses, or fees, as appropriate. Filers
must list the actual amount of earned income, as opposed to marking a
category of amount (for a spouse, no amount is required).

Filers must also report any anticipated or received severance
payment from a previous employer as an asset or as income. If the
payment is anticipated, the filer should list the source of the payment
in Block A, the category of value for the anticipated payment in Block
B, and the type of income (if any) in Block C. If the payment has been
received, the filer should list the source of payment in Block A, and the
type of income as “Severance Payment” in the “Other Income”
column, as well as the exact amount in Block C.

In addition, filers should also report in Block A any retirement
arrangement that they may have in connection with their employment
(see Section 7.2: Defined Benefit and Defined Contribution Plans and
Section 7.3: Other Types of Retirement Arrangements for more
information on employee benefit reporting.)
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Both Business and
Employment
Disclosures

Employee

Benefits

Employment
Agreements
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Disclosure On Additional Schedules

Interests in businesses and employers often require significant

amounts of information on the same holding. Considering the
thresholds and exclusions (see Chapter 3: Report Contents), reviewers
may wish to remind filers that they must report the following outside
linkages beyond the requirements of Schedule A:

On Schedule B, part I, transactions by businesses involving
securities/real estate, but only to the extent that they are not solely
incidental to the business (also transactions of shares by the filer).

On Schedule B, part Il, reimbursements and gifts received in
connection with their outside employment. This requirement
includes spouses and dependent children, but with some exclusions
(see Section 3.5: Schedule B, Part II).

On